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PROCEEDINGS 



FIRST DAY. 



Oklahoma City, Oklakoina, 
December 31, 1905. 

The second regular annual meeting of The Bar Asso-, 
ciation of Oklahoma and Indian Territories, occured at 
Oklahoma City^ Oklahoma, commencing on the 21st day 
of December, 1905. 

The meeting was called to order by the president, Hon. 
C. B. Stuart, of South McAlester. 

Mr. Stuart: We will open the proceedings of this 
Association by aii address of welcome from Mr. Frank Wells, 
of Oklahoma City. 

Mr. Wells: Mr. President and Gentlemen of the Bar 
Association of Oklahoma and Indian Territories :,0n be- 
half of the local bar association and on behalf of the great- 
est city in the world — of its age — I bid you welcome. I 
understand that is the custom, on occasions like this, 
when honored guests are to be welcomed, to present them 
with the keys of the city. I am unable to do that today, 
not because the desire to do you honor is absent but be- 
cause our city has no keys and never has had any. Every- 
thing is wide open, at least everything the gentlemen of 
this Association will desire, and if you don^t see what you 
want ask for it . You are welcome not only to all that you 
want and to stay with us as long as you desire but, what 
I know some of you gentlemen will appreciate, you can go 
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when you please and no marshal will request you to stay 
until court adjourns. 

A welcome mus^t appear in other things tha** words 
and I trust that while you are present with us we will have 
the opportunity and the pleasure of extending to you thosp 
little courtesies and attentions that will make you feel that 
the bar of Oklahoma City is composed of good fellows, 
whose pleasure in seeing you here is deeper than my words 
can express. 

No association, gentlemen, has ever met in our city 
whose members will have the power of shaping the course 
of the new state that the members of this Association wiHl 
have; and we must remember that states are not great ex- 
cept as men may make them. The potential power for 
good, in government, of this organization is greater than 
rtihat of any other of the two Territories. Its power for 
evil is correspondingly great; and may its members stand 
forth in priestly robes and minister at the altar of justice 
and vindicate the claim that the profession of the law is 
the most powerful for good of any secular profession. 
Knowing as I do that the government and the laws of the 
coming state of Oklahoma must be moulded and deter- 
mined by the bar of the two Territories, and that the gen- 
tlemen who compose this Association constitute the leaders 
of that bar, I say to you, again, that you are welcome and 
thrice welcome. Eat salt with us, enjoy our hospitality 
while we offer you our fervent wishes for your future wel- 
fare. 

Mr. President: I will be glad if Mr. S. H. Harris, of 
Perry, will respond to these kind words on behalf of the 
Association. 

Mr. Harris: Gentlemen, Members of the Association: 
If it was my gift to say the good things that I can feel. 
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this would be an occasion when I would feel like bein^ a 
prodigal and disposing of it all at once. I had not thought 
of being called upon at this moment to respond to the 
sentiments expressed by Oklahoma City, through its splen- 
did representative, Mr. Wells, but there is always a store 
of that, good feeling toward my fellows in the profession, 
toward the Association of which we are members and to- 
ward the lawyers and people of Oklahoma City. Oklahoma 
City is not my native city but I am a sort of neighbor-in- 
law to it and have been for a good many years. I used to 
live pretty close to it. If I was living there now I suppose 
I should be considered in the suburbs — I was a resident 
of Norman, some eighteen miles south of here. 

The lawyers, in my judgment, have made no mistake 
in coming to Oklahoma City to aecept of the good that is 
offjered them by the city and the bar association of the city, 
through its representative, Mr. Wells. And I wish to as- 
sure him, and them through him, that what he has said 
will be taken in the spirit and the earnestness in which it 
has been granted and that, we shall certainly carry away 
with us the kindest feelings towards the city, its people, 
its ]5ar and the spokesman of them all. 

On behalf of the members of the Bar Association I 
will say to Mr. Wells, and the city and its Bar Association, 
through him, that we appreciate your offer, we take it as 
genuine and will ask no further endorsement ; we will cash 
it when Ve are ready and we calculate that it is legal ten- 
der wherever presented. We thank you for your invita- 
tion to haye a good time and to own this city and in return 
we shall endeavor to do our duty toward you all. 

Mr. Stuart: Gentlemen of the Bar Association: It 
becomes . necessary at this time for the president to deliver 
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his annual address; and I have the ^^onor^^ of introducing 
myself. 

The president's annual address follows: 

(See appendix — The President's annual address;) 

Mr. Stuart: Gentlemen, the next thing is the regular 
program of papers. The first paper will he "Some Sugges- 
tions on the Insurance Prohlem/' by Orville T. Smith, of 
Guthrie. 

Mr. Woods, of Guthrie: Mr. President, I think that 
the train upon which Mr. Smith is to reach the city is 
about two or three hours late. I don't see him here. I 
don't think he has arrived. 

Mr. Stuart: Gentlemen, you have heard the sugges- 
tion of the secretary. Shall we pass the paper of Mr. Smith 
until he arrives ? There is no objection. It will be passed. 

Mr. Stuart: The next paper is the ^^History of the 
Treaty Eelation with the Five Civilized Tribes," by Charles 
M. Fechheimer, of Chickasha. I believe he is in the same 
situation as Mr. Smith. 

Mr. Hays: He is in Muskogee; expects to arrive this 
afternoon. 

Mr. Stuart: The next paper; ''The Trial Judge" by 
Hon. J. T. Dickerson, of Chickasha. 

Judgei Dickerson, before reading his written address, 
said: 

Mr. Chairman and Gentlemen of the Association: It 
was not understood (By me at least) that I was to speak 
until tomorrow afternoon; but I think that I am just as 
well prepared now aa I should be tomorrow afternoon and, 
I — ^not being accustomed to roaming at large in a city of 
this kind, possibly I am better prepared at this time than I 
would be tomorrow afternoon. 

I want to assure you, in the first place, that I am not 
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responsible for this subject nor for the speaker that is to 
undertake to dificuss it; but I am a victim of a Western Un- 
ion telegram. Following the precedent as set in the Na- 
tional Platform of the Great Democratic Party on Western 
Union telegrams, I concluded that I had better observe 
the request and do the best I could. Had I been presented 
with the subject. I should have made a motion, to make 
more definite and certain, in this: What particular phase 
of this question am I to discuss? Am I to confess the 
weaknesses of trial judges ? That would be extremely per- 
sonal. Am I to tell what trial judges see ? That would be 
more personal to you than to me. It would be a strange 
trial judge — and he would have little sense of humor — if he 
didn^t have many things that he might tell you, — of the 
things he sees. For example, the other day a lawyer .ar- 
riving in court, stood up, at a time when the court was very 
busy — he was a fine looking lawyer, physically — it was, as 
I said a time when the court was very busy and time pre- 
cious, and he buttoned his long coat up — standing up near- 
ly six feet tall,and he addressed the court as follows: "If 
your Honor please, in Case No. 716, this is a suit on a note 
and the facts are something as follows: The plaintiff gave 
the defendant a note, a promissory note of hand, due in 
six months from the date thereof. When it became due it 
was not paid and the plaintiff employed me (looking around 
over the court house) to bring suit upon this obligation. 
I filed this suit; service was had and the defendant has nei- 
ther answered nor demurred and: has not otherwise plead 
in the case. I have figured it up; it amounts to $97.37, 
giving the defendant the benefit of the fraction, and, if 
your Honor please, I desire to take a default.^^ What do 
you expect the trial judge to do when you think so much 

Bar Ass'n— 2 
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of the profession that you give it so much dignity in taking 
a default judgment. 

One day, after jfinishing the trial of a case, a lawyer 
wanted to know if I could hear a divorce case. I told him 
yes — while writing at the docket, I only noted that a lady 
came in and took the witness stand. I heard the question 
"How long did your hushand live with you ?" "Six months." 
^"IV^hat became of him ?" "He ran away,^^ — ^and then, for the 
first time, I glanced at the witness stand. "Ean — ^ran — 
E A N, did you say? Divorce granted. Telegraph him 
to stop, he^s safe." 

(The paper ioUows.) 

(See Appendix — The Trial Judge — Paper by Hon. J. 
T. Diekerson.) 

Mr. Stuart: The next paper, gentlemen, is "Land 
Titles in the Indian Territory — Cherokee ]S[ation.^^,by W. 
H. Kornegay, of Vinita. 

Mr, Kornegay: Mr. President, I did not know that 
my friend Jackson would be here when I wrote this paper 
and he will have to excuse any reference I may make about 
some of his clients. 

(Mr. Komegay's paper follows.) 

(See Appendix for Mr. Komegay^s paper.) 

Mr. Stuart: Is Mr. Bledsoe present? Mr. Bledsoe 
is absent at this time. The next paper, gentlemen, will be 
"Land Titles in the Indian Territory — Creek Nation.", by 
Mr. William T. Hutehings, of Muskogee. 

Mr. Hutehings said: Mr. President and Gentlemen: 
As you will see from the reading of the various papers on 
the subject of "Land Titles in the Indian Territory" there 
are some questions that are common to the five civilized 
tribes and there are some questions that are peculiar to 
the Creek Nation. Those common questions I have tried 
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to ayoid, as far as passible. For instance: the question 
of railroads. Having been connected with railroads tor 
four or five years, I have a little delicacy in touching upon 
that matter, knowing that my friend Komegay, who has 
always been opposed to them, would probably discuss them 
fully. 

!N'ow I have endeavored to embrace, in a very short 
space, what would be of practical value, as I thought, under 
my view of it, to the practicing lawyer if he had to pass 
upon the title of land in the Creek Nation and have endejEv- 
ored to give you, not only the law upon the subject, but 
to suggest what possibly wouldn^t be suggested to the prac- 
ticing lawyer, upon his first encounter- with these difficulties, 
the solution of them and the consensus of opinion upon 
them by the best lawyers who have had to deal with them. 

(See Appendix for Mr. Hutching^s paper.) 

Mr. Stuart: The next paper, gentlemen, is entitled 
"Some Suggestions an the Insurance Problem'^, by Mr. 
Orville T. Smith, of Guthrie. 

(See Appendix for Mr. Smith's paper.) 

Mr. Mellette: Mr. President, I move that the Associa- 
tion now adjourn until 10 o'clock tomorrow morning. T 
am sure that the remaining business can be transacted — 

Mr. Stuart: Permit m-e to make this suggestion: 
{there are five or six more papers to be read here, let mo 
see, there are six more papers to be read and we will neeed- 
sarily have reports from these standing committees and 
perhaps there will be some discussion here with reference 
to suggestions from these committees, some informal dis- 
cussions upon matters of interest that will come up nec- 
essarily in the transaction of business here. I understand 
the banquet commences when? 
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Mr. Ames: It will commence at 9:15 tomorrow ev- 
ening. 

Mr. Stuart: The Indian Territory contingent is es- 
peciallv interested in that feature of the program. Gen- 
tlemen, I merely make that suggestion. You have heard 
the motion of Mr. Mellette that we adjourn until 10 o'clock 
tomorrow morning — 

Mr. Keaton: If it is in order, I would like to move 
that we have another paper this afternoon before adjourn- 
ing— at least one other. 

Mr. Stuart: Mr. Mellette, do you agree that this mo- 
tion may be withdrawn at this time? 

Mr. Mellette: Yes. 

Mr. Stuart: The next paper, gentlemen, will be ''^A 
Code of Laws for the New State of Oklahoma,^' by Mr. C. 0. 
Blake, of El Beno. 

Mr. Blake said: Mr. President and gentlemen: I 
expected that, as my name appeared last on the list, I 
would be excused from reading this paper. It is short and 
was very hastily prepared and I flattered myself that, at th'? 
close of the proceedings tomorrow, I should escape this hon- 
or, but being called on unexpectedly, I suppose 1 will hav? 
to read it to you. 

(See Appendix for Mr. Blake^s paper.) 

Mr. Stuart: Is Mr. Barnum in the house? 

Mr Barnum: I am here; but my manuscript is not. 
It is in my grip at the hotel. 

Mr. Stuart : I suppose you have it committed to mem- 
ory? ' 

Mr. Barnum: I haven^t committed it to memory. 

Mr. Blakeney: I move that we grant him a contin- 
uance. If I understood the motion of Judge Keaton cor- 
rectly, it applied to one more paper. I am willing to join 
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the Indian Territory Bar Association, — that we adjourn 
nntil tomorrow morning at 10 o^cloek. 

The motion was seconded. 

Mr. Stuart: Will you pardon me, gentlemen, before 
that motion is put. The general council of the association 
will meet to night at 7:30 at the Threadgill hotel. There 
are many matters which we must consider before we can 
proceed further with this business. In the first place, that 
council mufit determine the new membership of this body, 
<and in the second place some effort must be made to in- 
crease the size of our treasury. The members may con- 
sult among themselves, and each man consult himself, to 
see whether or not it wouldnH be wise now, while the asso- 
ciation is in session, to pay his dues for another year, inas- 
much as the Constitution requires that we shall pay, any- 
how, very early after the first of January. I call this mat- 
ter to your attention: It is a matter of great hardship on 
the secretary of this association, in the first place, to lo6ate 
the members and in the second place to get the money. 
I have always found a lawyer ready to pay if you get close 
to him but if he is at a distance he generally takes that into 
account. I therefore suggest that this matter be taken 
care of by each man. It is moved and seconded that we 
adjourn until 10 o^clock tomorrow morning. All in favor, 
announce it by saying aye. 

The motion carried and the association adjourned until 
10 o'clock, Friday, December 22, 1905. 

Mr Stuart: Before the members dispurse, Mr Ames 
desires to make some remarks. 

Mr. Ames: I want to say, on behalf of the Elk Lodge 
that all visiting attorneys are invited to make themselves 
at home at the lodge rooms and to make headquarters there, 
"if any of you should so desire. There are also two rooms 
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adjoining this room whic];i you are welcome to use, one 
where hats and coats can be checked. The lodge rooms 
are over the State National Bank. You will all. be welcome 
there. Just walk right in, if you happen to be alone, and 
nobody will hurt you. 

Mr. Stuart: Are there any rooms there wh€ire checks 
are cashed? 



SECOND DAY. 

December 22, 1905,10 o'clock a m. The association 
meets pursuant to adjournment. 

Mr. Stuart: We have discovered, gentlemen, since 
adjourning last evening that the general council, whose 
duty it is to select ofl&cers aud pass upon members and things 
of that kind, is priujtically vacant by reason of the fact that 
but one or two of the gentlemen are here. Of the seven 
members, Mr. Mosier and Mr. Dunn are the only men pres- 
ent. Now we must do business here and we can't do it 
without a general council. Has any gentleman any sug- 
gestion to make with reference to that matter ? 

Mr Jackson: I don^t believe that, under the consti- 
tution of this association, it is within the power of this 
body to take any steps toward filling that general council. 
My judgment is that these gentlemen here constitute a 
quorum and should do business.' If there is one man pres- 
ent he can do it; if there are two, they can do it. I don't say 
it in a' spirit of criticism, but it is one I noticed in my visit 
to the Shawnee meeting last year and one which I think 
' w^ shall avoid by following the course followed here. It 
bas been the custom of the Oklahoma Bar Association to 



OKLAHOMA AND INDIAN TERRITORY 15 

aj^int a committee at its session to select officers for the 
coming year. Now I don^t know that it has been absolutely 
true in this association, but there is danger of association 
politics creeping among us, whereas if the council is ap- 
pointed at the previous session, a year ahead, you hav^e elim- 
inated, as far as possible, the question of association politics. 
Now these gentlemen which were appointed ^have this pow- 
er. The constitution says that the majority of any commit- 
tee (that includes the council) present are qualified to trans- 
act any business of the association. Now it is true that 
these gentlemen have not attended and perhaps I, coming 
from the Indian Territory side, can say with better grace 
than those coming from the other side, that, as far as I am 
concerned I shall insist upon strict adherence to the con- 
stitution and that these two gentlemen shall select the of- 
ficers for the ensuing year. 

Mr. Dale : Mr. President, would it be too much trouble 
to read that clause of the constitution referred to by the 
gentleman? 

Mr. Stuart: No sir. (The president reads the clause 
of the constitution referred to.) That is the only direction 
in the constitution, so far as I can find, that applies to the 
general council. 

Mr. Dale: Mr. President,under that clause, if thocie 
parties have failed or neglected to do their duty, and it is 
apparent that they have failed to come and, so far as we 
know, they have sent no recommendation or taken no ac- 
tion, in the orderly course of proceedings, it would occur 
to me, that it would be much better to have the committee 
filled up so that the entire two Territories might be repre- 
sented on the committee instead of leaving the Oklahoma 
end of the committee to act with reference to an important 
matter of this character. It would seem that some way 
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should be devised by which this committee could be filled. 
That would be my judgment that the matter should be dis- 
posed of in a more orderly manner and, I believe, a much 
more satisfactory manner, and if the chair hasn^t the power 
to select this committee, it would seem to me that the com- 
mittee could make a suggestion of membership in the com- 
mittee and let the body approve that suggestion, that that 
would,, perhaps, meet the objections raised by the gentle- 
man from Muskogee; and I would suggest that the Chair 
fill up this committee and if there are any objections, let 
it be put to a vote of the body present and then let the 
body ratify that selection and if we can bend the constitu- 
tion a little in this respect, I think it will be in the interest 
of proper procedure on the part of the association. 

Mr.. Mosier: On behalf of Mr. Dunn and myself, I 
wish to say that we will not, unless the association forces 
us, assume the responsibility of passing upon the applica- 
tions for new membership of both these Territories and re- 
porting a set of new officers for the ensuing year. I don't 
believe we should do it and I don't think we should be asked 
to do it. I believe it is within the poii^fer of this association 
to determine the quickest and the proper way to fill this 
committee. Suppose neither Mr. Dunn nor I were here, 
what would you do ? You would have to do something. 
We decline to act without at least the assistance of some 
one else; and the convention, in any event, has the power 
to appoint and select men who shall go with us and assist 
us in the performance of these duties. Applications for 
membership are here from all over the two Territories — 
men that we do not know, and we must pass on the appli- 
cations and must report, not only on these matters, but 
present a new set of officers for the ensuing year. I think 
a motion would be in order to at least appoint or fill this 
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committee up with members who have the power (at least) 
to recommend, and I move you, Mr. President, that the ChaT 
appoint from the two Territories a sufficient number of mem- 
bers of this Association to fill this committee to act with us 
in the performance of these duties. 

Mr. Jackson: A point of order. That is, that in the 
face of this constitution it cannot be done. 

Mr. Blakeney: Mr. President, concurring fully with 
the gentleman from Oklahoma, I want to suggest that the 
Chair might nominate the members of this committee — 
because we don^t even know what districts are vacant. I 
personally don^t know what districts are represented. I be- 
lieve these matters ought to be distributed throughout the 
two Territories. I am satisfied that if the other motion is' 
out of order, if the Chair should hold the point of order 
good, that it would be satisfactory to this convention i£ 
the Chair would just name the four br five members neces- 
sary and that will overcome the objection to the point of 
order. 

Mr. Stuart: I believe I am ready to pass upon this 
point of order. The time i& very short. Mr. Jackson^ 
objection calls upon the "court^^ to construe the constitu- 
tion, — a very delicate and difficult matter at this time. My 
idea about it is this that, in as much as the constitution pro • 
vides for the election of these seven men of this body for 
a year and in as much as there is no further provision of 
the constitution with reference to it, that this body has the 
power to declare these positions vacant and may re-elect 
them — 

Mr. Jackson: I think that is right. 

Mr. Stuart: This motion as it now stands is well tak- ' 

• ■ • I 

en. I 

Mr. Mosier: In order to cover the matttr, I move that , 
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the five placets tliat are not filled up by members present 
be declared vacant and that five members be elected to fill 
this committee at this time. 

Mr. Blakeney : Second the motion. 

Mr. Stuart: It is moved and seconded that the ab- 
sentees on the general council be dropped and that thei^ 
positions be filled. We will now take a vote of this body — 

Mr. Mosier: The motion was that the positions be 
declared vacant. 

Mr. Stuart: Yes, that the positions be declared va- 
cant — 

Mr. Kornegay: I want to make an ammendment to 
that. I believe that the Chair, by. the consent of this House 
can appoint an advisory committee, who can go out and 
simply advise and assist the members of this committee. 
I think that will accomplish all purposes and you won^t have 
to violate your constitution at all. I inove you an amend- 
ment, if it is in order, that the Chair appoint an advisory 
committee of three from each of these Territories to i act 
with the present constituted committee. 

Motion seconded. 

Mr. Blakeney: I rise to a point of order. The consti- 
tution provides that the committee shall be elected and 
provides that the general council shall re-elect them. I 
don't think we can by indirection, do that which the con- 
stitution directly prohibits. 

Mr. Stuart: I will sustain the point of order — a- 
gainst the advisory committee : I know that is not contem- 
plated in the constitution. So, gentlemen, the question 
is on the original, motion. All in favor, make it known by 
saying aye. 

The motion was unanimously carried. 

Mr. Keaton: Mr. President, how will they be elected? 
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Mr. Stuart: Gentlemen, the only way to elect them 
now is in the ordinary way. 

Mr. Keaton: Do I understand that they are to be o- 
lected from the districts ? 

Mr. Biddison: No sir. 

Mr. Blakeney: From both Territories. 

Mr. Keaton: We have seven districts here. 

Mr. Biddison : I move that the president and secretary 
of this association submit a list of members to the associa- 
tion for their consideration to fill this vacancy. 

Mr. Dale: I second the motion. 

Mr. Stuart: You have the motion. All in favor say 
aye. 

Mr. Stuart: The motion carried. 

Mr. Stuart: Permit us to retire for consultation about 
five minutes. 

Mr. Stuart: The convention will come to order. Gen- 
tlemen, we have selected four names from the Indian Terri- 
tory and one from Oklahoma, according to the proportion 
given last year. Now I wiU first ask the sense of this asso- 
ciation as to how we shall vote, whether on these matters 
separately or in a body. 

(Cries of 'In a hoif) 

Mr. Stuart: We have selected W. P. Freeman of 
South McAlester; W. I. Gilbert of Chickasha; J. G. Ealls 
of Atoka; William T. Hutchings of Muskogee and B. B. 
Blakeney, of Shawnee. Has anybody any suggestions to 
make to these names? 

Mr. Keaton: Question. 

Mr. Bledsoe: I move you that the names reported by 
the President and Secretary as members of the general 
council be selected to fill the vacancy declared in the coun- 
cil. 
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have been entered into between the United States and the 
Five Civilized Tribes. It wonld make a paper too long to 
review all of the treaties. Therefore I have selected three 
or four of them which, in my apinion, cover the matter con- 
tained in the balance. 

(See Appendix for Mr. Fechheimer's paper.) 

Mr. Fnrman; Without disrespect to my friend Mr. Fech- 
heimer there is a statement contained in his paper which T 
am not willing, as a resident of the Chickasaw Nation, to 
let go unchallenged. He states that the Chickasaws and 
Choctaws allied themselves with Great Britian in the war 
of the Eevolution. Thomas Jefferson in his work states 
that the Chickasaws and Choctaws never engaged in war 
with the Colonies but were always true and faithful friends. 
I wish that to go in the record so that it will not be under- 
stood by this Association that the Chickasaws and Choctaws, 
during the Revolutionary war, were not loyal to Ihe Colo- 
nies. 

Mr. Stuart; That will be a part of the record.. 

Mr. Fechheimer : I want to state that the source of my in- 
formation was the treaties and will be found on examin- 
ing part of the historical preface to Volume Seven of the 
Treaties with the Indian Tribes. 

Mr. Stuart: Gentlemen, the next paper on the progranmie 
will be "The Growth and Development of Probate Courts 
in the United States.^' by Edwin H. Manning, of Baltimore, 
Maryland. 

(See appendix for Mr. Manning's paper.) 

Mr. Stuart: It is now ten minutes to 12 o'clock. What 
is the sense of the association, that we shall proceed with 
the papers? 

Mr. Dale: Let us adjourn until 1:30. 

Mr. Stuart: Before we adjourn, I want to make this sug- 
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gestion. At the last Bar Association a resolution, I think, 
was introduced and passed that these papers might be the 
subject of open discussion on the floor, if the members so 
desire. Now;, when these papers are read — that is, when 
we have finished with the paper — ^if it is still the sense of 
the association that they may be discussed, I would like to 
say that the time of each man ought to be limited and very 
limited, because if we don't do that we can't get through 
with this business. Now, gentlemen, is it the sense of this 
association that when these papers are read any member 
who desires to discusa the paper shall have the right to do 
so ? I will hear from the association. 

Mr. Jackson: I have no discussion myself for any paper. 
I am pleased with the papers which have been read, I 
think, as a matter of practice, they ought to be a matter 
of discussion, except the president's annual address. While 
we will never get through without restricting the time, I 
think the rule of the bar association should be that a dis- 
cussion of this kind should be limited to five minutes. T 
therefore move that the discussion of these papers, other 
than the one I have alluded to, shall be limited to five min- 
utes. 

Mr. Stuart: You have heard the motion. All in favor 
say aye. The motion carried. I want to say now, gentle- 
men, that the chair will not entertain a motion to extend 
the time, of any speaker, no matter how well he is talking. 
Now, gentlemen, the next thing is on the adjournment. 
The papers are not all through yet. Shall we hear one 
more paper before dinner? 

Mr. Blakeney: I move that we adjourn until 2 o'clock. 

(Cries of no, no.) 

Mr. Stuart: The next paper on the program is "Indeter- 
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iiiinate Sentences," by Mr. W. L. Barnum of Ponca City. 

Mr. Barnum: Mr. President and Fellow Members of the 
Oklahoma and Indian Territory Bar Association: I believe 
from your actions that each of you have read of the sub- 
ject assigned to me and that you thought that now was the 
proper and opportune time for you to receive your punish- 
ment ; that you could go from your punishment to your hotel 
and enjoy your lunch the better for having had your punish- 
ment and knowing that you would be relieved from it thia 
afternoon. 

(See appendix for Mr. Barnum^s paper.) 

The convention, upon motion by Mr. Keaton, seconded by 
Mr. Fechheimer, adjourned until 2 o^clock p. m. 



SECOND DAY, Afternoon. 

The Association met pursuant to Adjournment. 

Mr. Stuart: The next paper, gentlemen, on the program- 
me, and the last, is "Lincoln the Lawyer" by Mr. Jesse J. 
Dunn of Alva, 

Mr. Dunn: Mr. President: What I have here on Lincoln 
has been prepared during a busy term of court and I have 
been suffering at the same time with "another affliction' , 
the grippe. I recognize that I am in no physical condition 
to present the subject but, with the general indulgence 
which has usually marked the assemblies of the Bar Associ- 
ation, I hope to get through and escape your wrath. 

(See appendix for Mr. .Dunnes paper.) 

(During his address, Mr. Dunn made the following re- 
marks.) 

"liincoln, on one occasion, sent some men to Stantoii 
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with the request of thje President for a certain matter. 
Stanton refused it. They came back and complained to 
Lincoln. Lincoln says, *Well, the fact is, my friends, I 
haven^t much influence with this administration.^ '^ 

"On another occasion when Lovejoy, heading a Congress- 
ional Committee, went to . call on Lincoln, Lincoln sent 
them with a letter to Stanton aiiking for what he wished 
the secretary of War to grant. Stanton read it, tore up tho 
letter and says ^Did Lincoln send you here with this? Lin- 
coln is a damn f oqI.^ They went back to the President and 
Lincoln inquired what Stantoii said. They hesitated and 
said, ^Well, Mr. President, he tore up your letter.' ^What, 
did Stanton tear lup my letter?' ^Yes, Mt. Pres- 
ident, he did.' ^But what did he say?' ^Excuse me, Mr. 
President, but he said you were a damn fool.' ^Did Mr. 
Stanton say I was a damn fool?' 'He did, Mr. President.* 
'Well, gentlemen, I must go and see Stanton about thit^. 
I have known Stanton for a long time and he is most always 
right.' " 

"You see he demurs in the first count." 

Mr. Stuart: Gentlemen, the next thing in order now id 
the discussion of papers. The chair will recognize any 
member of the association for the discussion of any paper 
read here since we convened. 

Mr. Dale : Mr. President : one paper here which has par- 
ticularly interested me, and one which I believe has per- 
haps brought into this bar assoication a question oi groat 
moment in the future development of the history of Okla- 
homa is the most excellent paper read by our brother 
member, Mr. Bamum of Ponca City, upon the subject 
of "Indeterminate Sentences." I think Mr. Bamum as- 
sumed a fact in the reading of that instrument which is not 
true, at least it is not true so far as I am concerned. T 
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had not given to the study of the question of Indeterminate 
Sentences that thought which he stated in his article he 
presumed all lawyers had given to that particular subject. 
In fact, I hardly knew what was meant by the title and 
after he had read his article I asked him to give me more 
concisely the nature of a sentence of that character. He 
expressed himself to this effect, in answering that question, 
that it was a similar sentence as is given in cases, for in- 
stance, where a man is declared insane, sent to the insane 
asylum. By that I take it that he would mean fo infer, and 
those who advocate that question would mean to hold or 
assert that crime i3 a disease rather than an inherited ten- 
dency or rather than the result of bad intentions on tho 
part of the individual committing the crime. I believe 
that any man Avho has ever been called upon to pa^.^ j^ulg- 
ment in cases where men have been convicted of crime 
have had themselves under consideration, as I might ex- 
press it, very many times to determine whether or not they 
were doing all that they ought to do in the interest of so- 
ciety and giving to the person sentenced all the clcaiency 
which his particular case warranted. I don^t suppose ever 
a judge was. called upon to pass sentence in cases but that 
the question of what kind of a punishment this particular 
individual ought to have was one which did not interest 
him very greatly. 

Now, as I understauid, the purpose of this paper is to 
bring before the Bar of the Territory and, through this 
Bar, disseminate among the people of the Territory, this 
comparatively — or at least to me comparatively new — idea 
of punishment for crime. I think it is a question of great 
interest to all of us and I am indeed glad to know that the 
subject has been treated upon this occasion. 

I am not hardly prepared to agree with all the conclusions 

Bar Ass'n — 3 
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which were reached' by the gentleman reading the paper at 
this time but I am incliaed to think that, with some mdd- 
ificatians of the doctrine as. announced by Mr. Bamum in 
his excellent paper, that it would be well if the lawyers 
<>i this Territory would take up with their fellow citizens at 
home this question and urge upon them the desirability of 
putting into effect, in the new state, some new principre 
applying to the reformation of criminals. 

All that I intended to do when I arose was just simply 
to call the attention of the members of the bar of the Ter- 
ritory to the importance of that particular subject to see 
if any of the others have given to that matter that thought 
and attention which would enable them to give us a short 
statement of what they have read, what they have found out 
in the investigation of this subject. 

Mr. 'Stuart: I see here a good many honorary members 
among judges of the Supreme Court of Oklahoma. I am 
sure the association would be glad to hear from any one of 
these judges upon any one of these papers that they are 
inclined to speak upon. I want thetii to understand that 
they are specially invited to say something if they desire. 

Mr. Biddison: I don't know that I can say anything that 
would be either of interest or advantage to the association 
but, in connection with the paper that has been mentioned, 
I have had no wide readiug, no incidental study and 
while my practice is devoted to the civil laws, I have given 
some thought to the philosophy, if there be any philosophy, 
of the criminal law and it seems to me that while there is 
an alleviation for the present condition in the Indetermin- 
ate Sentence, yet it is nothing more than an additional, 
patch on our present crazy quilt. It is possible to be de- 
nominated a step in advance, or may result in a step in ad- 
vance, and yet in no sense is it a part of a system and is in 
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no sense philosophical. It is not originally based upon any 
substantial reason found in criminology. Our whole 
theory of punishment is that society has no right to punish 
tie criminal character; it punishes only the criminal act. 
If that be true, the criminal act should always be certain of 
its punishment and that its punishment be equal in degree 
and that the reformation of the criminal in no sense pal- 
liates the crime. It is the infraction of the law, the vio- 
lation of society rights or society's peace that warrants 
society in the inffiction of punishment in any case, and the 
absolute certainty of punishment under such circumstances 
and the absolute exactness of it is the most essential and 
the highest reformatory and preventative measure that can 
be adopted. I donH think there is anything that can be ad- 
ded in the way of pardons, granted after that time, except- 
ing for judicial mistakes. I am opposed to the theory that 
the jury ought to assess the punishment because it is near- 
er to human nature. I suggest that human nature ought 
to be gotten away from just as far as possible in the assess- 
ment of punishment. It ought to be, and it ought to be 
recognized, that it is the iron law, that and nothing else. 
There is no natural law whose infraction does not bring 
its punishment with absolute certainty and all nature is 
founded on that principle. It comes in some form and at 
some time. It seems to me that when we get into the phil- 
osophy of indeterminate sentence, it means we have found a 
subject that is so big for us that we are trying to palliate 
some of the evils that are staring us in the face. 

Mr. Blakeney: In behalf of Indeterminate Sentence, I 
want to make a few suggestions. It is not necessary, it 
seems to me, to discuss whether or not it is the purpose of 
law to reform or to punish. I believe that civilized society 
of this age believes that it is for the double purpose of pun- 
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ishment and, as far as. .possible, of reforming the person.i 
Where the law of indeterminate sentence has been recog- 
Uiized, it haa been a question of , where that power J^hottld be 
I,odged> whether or not the .jury should assess the punish- 
ment pr whether it should be exercised by the court. Now 
there are, perhaps, some reasons why it should be given to 
the court or to the jury, but. modem society, believing thai 
it is also important that the criminal should be reformed, 
tlfXaX is the main feature- of the law^ some of the states, at 
least have adopted indeterminate sentences. The\pri?- 
o;ner is s,enten,ced for a period of not less than one nor more 
tjian fiye years, and other tribunals, other forums, are pro- 
vided to determine how long that punishment shall be in-, 
fliqted, and I believe that is in line with humane practice. 
I did not hear the gentleman^s paper but I have been 
ipterested in, the subject for some years.' I examined the 
Illinois .feature of it several years ago. I believe that this 
is the best system of inflicting punishment; that it carries 
out the whole idea^ as we understand the nature of punish- 
ment at this time, both as to punishment and as to reform- 
ing the peron, and I believe that it is a matter that thi-^ 
Bar Association, and the lawyers, individually, should con- 
4der.' 

: Mr. Furman: The law does not propose to punish a 
n^^ as. a jnatter of revenge. The whole purpose of pun- 
ishment is to protect society from repetition of similar of-- 
fences, ,in making an example. of the party who violates the 
social duty or the laws of his country. Man made the law— 
the law didn^t make the man. 'The law makes alio waiice 
fpr the frailities and imperfections and weaknesses of human 
nature. It does not judge us from an angelic standard. It 
takes us. exactly as we are. Protection is the purpose of the 
law: protect men in their lives, in their liberties, in their 
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p>roperty and in their rights ; that is the sole purpose of pim- 
ishment. You canH make it a means of vengeance or of re- 
venge or anything of that sort, and if the majesty of the law 
has been vindicated by a donviction, kt us remember that 
the law has a heart as well as a head and if example of the 
conviction has been set, is niot society as well protected, and 
in fact better protected, when there is yet hope that the 
party who receives- that punishment may sometime become 
a good citizen and may be restored to society and may be re- 
formed. It occurs to me that there is no conflict whatever 
between the idea of reformation and the idea of punishment. 
" I listened with a great deal of pleasure to the paper of 
my friend Mr. Bamum and think it contained many valu- 
able suggestions, but I heartily concur and endorse what 
was said by Judge Dale. It is a matter we ought to talk 
over; it is a matter we ought to think ^bout and as far as 
we can consistently, we ought to look for reformation. 
^^Though justice be thy plea, consider this that in the course: 
of justice none of us would see salvation. We do all pray for 
mercy, then let this «ame prayer teach us to render the deeds 
of mercy. Justice is like its God, when mercy seasons jus- 
tice.^' 

' Mr. Lawrence : One word as to Lincoln. In 18G3 I 
loicated in a little city adjoining Bloomington, Illinois, Lin- 
teoln^s old home. At that time there were a great many 
lawyers and people who had met Lincoln and had a great 
^any stories to tell of their actual contact and experience 
with him. He used to attend court there. Jesse W. Fell, 
a very prominent citizen of Bloomington and a wealthy man, 
got Lincoln to write his life for him befoi'e he became u 
National character. He appreciated him. He knew hiln: 
r^have read that treatise, many of you have, since he be- 
came famous. I remember in reading it one little item Lin- 
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coin tells in the story of his life when he was a big boy lo- 
cated down on the Ohio river at a point where boats came 
down. Sometimes visitors would want to get off and the 
only way to get off would be by having a little boat come out 
and take them off, when the boat would stop, and they would 
pay these parties a small fee of some kind. On one occas- 
ion Lincoln went out in a boat. A man got off and he 
rowed him to shore and. the man gave him a dollar. 
. He remarks on that, how surprised he was. He didnH know 
whether it was right for him to take such a fee a.s that, a 
dollar for a little thing like that. Perhaps that accounts for 
his small fees all through life. He had come from humble^ 
origin and the idea of charging great big fees he did not be- 
lieve in. 

A great many stories I heard, one of which was where 
he was trying a law;guit before a jury. His opponent was a 
flowery, eloquent speaker and had made a very flowery speech 
and sat down. Mr. Lincoln got up to address the jury and 
eaid: Gentlemen of the jury: This speech of my friend 
reminds me of a little boat that I used to have down on the 
Sangamon Eiver, a steam-boat. It had a very small boiler 
and engine and a great big whistle. Whenever the whistle 
blew, the boat would stop and then when the whistle stopped 
it would start out again, so it seemed to him that his op* 
ponent, whenever he began to talk he would stop thinking 
and when he began to think he would stop talking. 

Mi;' Harris: Referring to the other subject: I had oc- 
casion quite recently to make some observations on the In- 
determinate Sentence law. In fact, in the last two weeks I 
have been in the penitentiary. On one occasion very re- 
cently I had business in the State penitentiary of Kansas 
and while there talked with the warden, the chief clerk, the 
assistant warden, the board of pardons and a number of the 
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inmates of the prison. I was very much interested in the 
workings of this institution. It was quite a new experience 
to me, and I took good views from all sides of the question. 
Now I agree with the analysis of this proposition from all 
sids, evenincluding Mr. Bidison^fi statement that each of- 
fence should be punished for the offence itself because it is 
offence. The modern idea of punishment, however, coupJoi 
with it an inquiry, or system of inquiry, into what consti- 
tutes an offence, and how much, offence has been committed. 
Our criminal law simply says that if a man has sense enough 
to know what he is doing and he violates a criminal law, he 
is punished the same as any other man in the same physical 
condition. Suppose he only knows half of what he is doing, 
he is only half as wicked as the man that knows absolutely, 
hitelligently and cunningly what he is doing. 

Punishment according to the crime is exactly what 
ought to be done and a system of ascertaining what a crime 
is, how much crime has been committed and punishment ap- 
cordingly is founded on justice and it springs in the heart of 
a boy from the time he is able to appreciate the fact that ho 
has been spanked for getting into the jam when it wasn't 
the proper time to assail it up to the time he tumbles into 
the grave at the other en3 of life. The whole object of the 
law should be to ascertain what crime is committed and to 
do justice, because when a man is put into the penitentiary 
carrying with him the conviction that, by accident or through 
such circumstances that it was not his fault, he is thrown 
into prison with a deliberate, cunning wicked criminal, per- 
haps to remain three or four times as long as that criminal 
because he didn't know as well how to lie out of it and pro- 
tect himself, he knows that the government is doing him an 
injustice. He finds in fact a desire to commit another 
crime that he never would commit if he was only sweetened 
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down with mercy and justice and measured by the exper- 
ience of human kindness. 

Now the board of pardons of Kansas are all pleas.^d 
with the system, (and I think the warden of that penitentiary 
from my short acquaintance with him, is one of the kindest 
men I ever met) yet they think you can^t measure men close 
enough by this system. 

Now these prisoners are sentenced for an indetermniate 
time, most of the commitments reading for a period not less 
than the minimum fixed by statute and not more than max- 
imum fixed by statute. I have examined several of those 
commitments for an indeterminate period. This board of 
pardons must examine the statute. They are presumed to 
know the law of the state. - Many of the courts fix the tinre 
from the criminal standard but under this system it is en- 
tirely different. • The professional criminal, the hardened 
one, the cunning one, is heartily opposed to this law^ because 
when he gets into that peniteniiary and the board of par- 
dons gets after his history and they trace him from the time 
he is bom until he convicted, he is invariably sentenced for 
the maximum period. For that reason this art that he has 
learned in the criminal business ceases tabe of any value to 
him whatever. But that man is never opposed to the 
law that comes there entitled to mercy, who is an accidental 
offender or first offender, or boy, or foolish offender, because 
this board of pardons, in looking into the whole case, takes 
those things into consideration. Nothing could be more in- 
teresting and it is worth your time and expense to spend w^ 
week invstigating. It is something you can take back with 
with you and will stay with you. I thank you. 

. Mr. Brown, of Oklahoma City : I don^t want to make a 
speech on this subject of indeterminate sentence at all but 
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I do want to ask that the members of the Bar do this ono 
thing: send one dollar to the penitentiary at Elmira, N. Y. 
and get st work published there showing the practical result? 
of the indeterminate sentence. Every lawyer ought to have 
it in view of the fact that we are coming to statehood. It is 
important. I ask you to send for it and read it. It will set- 
tle the question in your minds. 

Mr. Shartel, of Oklahoma City: 1 may possibly stait 
something here, but I was very much interested in the paper 
read yesterday on the subject of Insurjmce. I fe6l, howr 
ever like criticizing the paper in not going far enough, not 
pointing out some specific remedy for some of the moijstro- 
sities we have seen in the last few months. I was very much 
interested in the paper, in tracing the early history of the 
subject of the development of insurance, that it originated 
in Coffee House gambling, and I am very much impresseci 
with the fact that some lines of insurance . are getting back 
to where they started. We take a policy of insurance, we 
pay a great big fee for some man to come around and tell us 
of its benefits; that we ought to protect our families, and 
impress on our minds every day the importance of this sub- 
ject. We take out our insurance on the book agent plan and 
then they take our money and run it on the Keno plan. 

There is food for thought on the paper that was pre- 
sented here, in showing an analysis of how the money that 
the unwary policy holder pays into one of these big institu- 
tions is distributed. A part of this money we pay in is 
placed in what is called the mortality fund. Another por- 
tion is put into what is called the reserve fund and another 
portion is put into what is called the surplus fund and an- 
other portion is put into what is called the ^^loadirig.^' I am 
sorry that 'the author did not pause right at that juncture and 
tell us something about that process of loading. That is 
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where you and I and all of us today, in passing our money 
over to New York City and other Eastern points are getting, 
it right square in the neck on that subject of loading- That 
is what they call their expense fund, I suppose. Am I not 
right ? I happen to hold a policy in one company and they 
sent me a nice little Christmas present the other day/ They 
gave a statement of twenty-eight leading life insurance com- 
panies in this country as to how much of the premiums paid 
in it took to run the business. I found one great big com- 
pany that has eighty million dollars income from premiums 
which requires eighteen millions to pay that company's ex- 
penses. In that particular company that sent this state- 
ment, showing their own results in great big letters across 
the table, that it only took' fifteen per cent to pay the ex- 
pensed of that company. I want to suggest a little remedial 
legislation. I say that any insurance company ought to be 
run on from ten to twelve and one half per cent of the mon- 
ey paid in. I say that it is wrong that you and I should be 
imposed upon in any such fashion, that of every dollar we 
pay into the insurance company it should take an average of 
twenty five cents to pay its running expenses. I say that it 
is time for the people to wake up to the importance of thi-^ 
subject. I say, furthermore, that you will not hear very 
much about that in the New York investigating report, be- 
cause they are very careful down there not to kill the goose 
that lays the golden eggy but I say the people in the west here 
are a set- of fools to cough up their money on any such basis 
as that and have their money used in campaign contributions 
vote for one party and subscribe to the other's campaign 
fund and. for instance, pay for I rench dinners and all that 
infernal debauchery, public and private, that you can im- 
agine your money is used for, to say nothing of the princely 
salaries that they are paying every day, not only for them- 
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selves, but to their relatives, motbers-in-law, cousins and 
aunts. I say it is time for us to begin to think in this coun- 
try and if it has been demonstrated that an insurance com- 
pany is nothing but graft, run back on the Coffee Hous*; 
gambling principle, we ought simply to shut them out,, and 
I hope the time will soon come when no insurance compajny 
may be permitted to do business in the Great State of Ok- 
lahoma that cannot do business on ten per cent for expenses 
(Applause) 

(Calls of Burf ord, Burford) 

Judge Burford : I want to thank the President for sug- 
gesting that the honorary members be permitted to speak, 
but I donH belong to that class. I have paid my money and 
taken my choice like the other boys. I have always been an 
active member of the Association in Oklahoma. 

I want to concur in and ratify what has been said by my 
friend Shartel but I don^t know that he has suggested the re- 
medy, and I think the question of the remedy is the great 
problem. We are paying our money for life insurance and 
for fire insurance and somebody else is fixing the rates, some- 
body else is doing the adjusting and somebody else is 
spending the money and the percentage that we are 
getting is being regulated clear, away from home. I 
don^t know of any remedy unless we are going to organize 
insurance companies in Oklahoma, after we become a state, 
and invest our money in home insurance companies. As 
long as we send the money to New Yerk or New Jersey and 
have it expended or controlled by the laws made by the state 
of New York orNew Jersey, where they organize corpora- 
tions for the purpose of graft, I donH see how we are going 
to get out of contributing our portion to graft. 

If we shut them out of Oklahoma, what is the result? 
I, like my friend, have a policy in one of these companies. 
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For every state that shuts them out of doing business, it de- 
creases their ability to graft that much, consequently the 
twenty-five per cent that they have deducted for the pur- 
pose of expense comes a little bit harder on the fellows that 
are in than it does when they all pay and necessarily we that 
are in and are contributing our portion of the graft will be 
grafted a little harder and deepe** when we get them out, of 
Oklahoma, and the other western states. I don^t know what 
the remedy is. It is. a problem, but I hope that the Bar asso- 
ciation will consider that matter and we be able, out of this 
vast array of able gentlemen, to produce some lawyer who 
is brilliant enough to be able to suggest the remedy by which 
we may be able to protect our home industries and to pro- 
tect our own people who have to contribute this money for 
the grafters. If that remedy can be suggested and it can 
emanate from this Bar Association, I do not think there is 
any greater thing we could -do for the people of Oklahoma. 

Judge Dickerson: Mr. Chairman? 

The Chairman: Judge Dickerson. 

Judge Dickerson: I was going to make a remark, 
and that is this: I think we ought to all be thinking on 
the line of the sentencing of criirdnals; that where a boy of 
nineteen years of age is a child in the civil law, he may 
make a contract and repudiate it at twenty one, under cer- 
tain conditions. He is our boy; WQ appoint a guardian for 
him. In the criminal law we hold him to a strict account- 
ability. He is a child in, the civil law, a man if he violates 
the criminal law. That should not be. 

• Mr. Stuart : We will now proceed with the regular 
order of business. The next thing in order is the reports 
of standing committees. The first committee is the com- 
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mittee on Jurisprudence and Law Eeform, Mr. S. H. Har- 
ris, Ghairman. 

Bead the report. 

(See. appendix for this report.) 

Mr. Stnaxt: The next report is on Judicial Adminis- 
tration, by Mr. Mellette, Chairman: 

-Mr. Mellette: Since being appointed Chairman of the 
committee on Judicial Admdnistrati'on and Eemedjial Re- 
form, I have been at a loss, to'some extent, to know exactly 
the scope of the duties to be imposed upon this committee 
and how far those duties were- merged in duties imposed up- 
on other committed. Now I ^o not conceive it to be the 
duty of this committee to prepare a paper upon judicial 
administration generally, but rather to consider if it was 
necessary, in judicial administration as it exists in this jur- 
igdiction at this time, to suggest remedies by legislation or 
otherwise. There lare only two members of the committee 
present and we have concluded that at this time it would be 
inadvisable and unnecessary to discuBs or comment upon ju- 
dicial matters or judicial administration in this jurisdiction 
or to suggest any remedies by legislation and otherwise, 
land we ask permission to file this report. 

(The report is as follows:) 

(For this report see appendix.) 

The next report is that of the committee on Legal Ed- 
Ucatiou; 

- Mr. Dale: Since my appointment to that committe^^. 
*or feince I was notified that I had been appointed, I have 
been unable to get together the other members of that com- 
mittee. ISTeither one of them is here and I believe that T 
will ask the indulgence of this Bar and the president to be 
permitted to wave the report upon that subject at tha: time. 

Mr. Stuart: Gentlemen, if there is no objection, tho 
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privilege will be granted. 

Gentlemen, the next report is the report on Commercial 
Law, Mr. Hutchings, Chairman., 

Mr. Hutchings: We are just signing the report. 

Mr. Stuart: I see, Mr. Hutchings, that you are taking 
wise precautions against a minority report, 

Mr. Hutchings: Mr. Rose, a member of the committee, 
will read the teport: 

Mr. Eose reads the report, which is as follows : 

(For this report see appendix.) 

Mr. Scothom, of . Guthrie : Mr. President, I rise to 
ask for some information as to what effect these reports 
have upon this association as an association, whether or, not 
.when these reports are printed in the report that it will be 
taken by the world to mean that this association endorse.^ 
the statements made in these reports, — what effect they 
are going to have on this association and in the report of 
this association. It strikes me, Mr. President, that these 
reports ought to be adopted if we are to be bound by them. 
We ought to have an opportunity to know as to whether we 
are in favor of the minority or the -majority report. Now 
in the report that was made, there were a great many other 
things that we woul<J have to dissent from, if we are to be 
put upon record as an association in favor of that report. 

Mr. Stuart : I will state to the gentlemen that toy un- 
derstanding is that these reports are purely educational and 
are not binding upon anybody; that these committees sim- 
ply report for the benefit of the association, simply to indue? 
thought on the part of the association with, reference i6 
that particular subject, and simply affect the public in such 
way as they ought to be affected, and the public will have the 
right to take either the minority or the majority report, as 
they wish. 



OKLAHOMA AND INDIAN TERRITORY 39 

Mr. Keatan: In other words, that the associatioii i? 
not bound by anything that is reported here. 

Mr. Stnart : Certainly not. We can simply make sug- 
gestions. 

Mr. Bledsoe : Wouldn^t it be wise to pass a resolution 
to the effect that this body is not bound by these reports 
unless adopted and let it go into the record ? Or are we to 
understand that these reports, when received from the com- 
mittee, simply stand there subject to action by the associa- 
tion at any future time. As I understand it is not a recom- 
mendation of the association, but if you want to get the 
association's recommendation, somebody presents a motion 
that we adopt it. 

Mr. Stuart : That is it, as I understand it. 

Mr. Stuart: The next report is on Publication, by 
Mr. P. C. Simonjs, Chairman. 

Mr. Simons: I have just arrived on the train. I have 
had no opportunity to confer with the other members of 
the committee, and I regret to say that we are not able, at 
this time, to make a report. It has been impossible for me 
to make one myself, owing to lack of time, and. we are not 
prepared at this time. We would like the opportunity of 
furnishing one later and have it printed in the record, if 
deemed advisable. 

Mr. Stuart: If there is no objection, the privilege 
ifi granted. 

Mr. Stuart: The next report is by the committee on 
grievances. Mr. Thompson, Chairman. 

Mr. Thompson: Some two or three months ago when 
I was notified that I was appointed chairman of this com- 
mittee, I began to investigate what the duties of a commit- 
tee of this kind were. I found in the reports of proceedings 
of a dozen states that the committee on grievances was a 
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very important committee, and that their sessions have been 
lengthy and their reports long. In view of this fact, Mr* 
Chairman, I thought that perhaps the duties of this com- 
mittee would likewise be onerous and burdensome, but T 
am very glad to say to the association that upon taking the 
matter up with my brethren who are on this committee, I 
find that the members of the amalgamated association of 
Oklahoma and Indian Territories are a most excellent set 
of people; that this committee have no grievances whatever 
presented to them, therefore it has no written report to 
make. 

Mr. Stuart: The next report will be that of the com-* 
mittee on Law Eeporting and Digesting, John H. Hosier, 
Chairman. 

Mr. Hosier: Hr. President: Hr. Womack and my- 
self are the only members of this committee present. We 
didn^t know just how much respect might be given or what 
attention might be paid to the report by this association, 
anid we rather thought, after discussing the matter some, 
that we might possibly start up something by submitting a 
majority and a minority report here, so we joined in a min- 
ority report and the convention can do* what it pleases adopt- 
ing it or any part of it after it is submitted. 

(The report is as follows:) 

(For this report see appendix.) 

Hr. Furman: I didn^t hear all of that report but I 
have a suggestion I would like to make in this matter and 
that is this : So far as* the expense of printing these re- 
ports is concerned, that is a matter of secondary importance. 
I believe that every case that is reported ought to have a 
summary of the brief on both sides and the authorities cit- 
ed. Hy experience is that ^ sometimes, — ^with all respect 
to the supreme court — these briefs are the most valuable 
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part of the case- I had the misfortuBe to lose riiy library 
a year ago last July. I lost the accumulation of thirty years 
in briefs, and I would rather have a record of those briefs 
now than have the books I have bought since, and I thiiik 
that th« briefs, or a summary of the propositions, at least, 
containing a statement of the legal propositions involved 
and the citation of authorities relied upon, should be print- 
ed. I have had cases — I wont say where (but it wasn^t in 
Texas) where I cited and discussed propositions that no 
court could evade and justify itself and when the report 
came out these propositions were not mentioned and the 
authorities were not mentioned. The report is worth more 
and it gives the Bar more confidence in the decision whefi 
the authorities are pited. Judges are human^ — I have Judg« 
Dickerson^s statement for that and I think they should pub- 
lish the authorities on both sides of the question, and ! 
would like to see a law passed that would make the judge.^ 
decide all the questions involved in the cas€ that amount lo 
anything. I want to tell you something: from the time 
I began to practice law in the Indian Territory, I alway.-^ 
contended that the juries had the right to fix the punish- 
ment. That is the statute law over there. I would make 
that point time and again, I would get the case to the court 
of appeals and thej would reverse it on some other question. 
I never could get that question passed on. When Congress 
gave us the right, Mr. President, to give a bond so that men 
wouldn^t have to go to jail and lay there indefinitely, they 
held up their decisions. One poor devil was sent to the 
penitentiary for a year and a day. I think it was three 
years before the court ever decided his case and then the 
appeal was withdrawn and the President pardoned him. 
Then Congress finally gave us the privilege of filing a bond 
to make appeal. I had a manslaughter case that I was go- 

Bar Ass'n— 4 
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ing to try. I knew my man was going to be convicted, if 
justice was done. I didn^t think in that case I would be 
equal to the emergency of appealing to the demands of 
justice, so on the trial I didn't take a single exception but 
when the charge was made I said to the Judge, now I have 
got you where the hair is short; I have got a man who car 
make any kind of a bond; I request you to charge that jury 
now that they have the right to assess the punishment; 
you refuse it; he is going to be convicted and I can make i 
bond and take him out and we will fight this thing out, and 
take it to the court of last resort, if necessary. My man 
has got the money and he is not going to lay in jail. I got 
the charge. 

Now I tell you judges are human, and when our system 
of reports come out I want to see a summary of the brief 
on both sides and the authorities relied on printed, then 
these judges will be a little more careful in writing opinions. 
They are nothing but men. I have got the profoundest 
respect for them. Used to think I would like to be a judge 
myself. Under the Texas law I was elected a special judge 
once and I found out how much I didn't know in the trial 
of the first case. They are simply human and there, can't 
too many safe guards be suggested. I make these sugge? 
tions because I want to go into the record. There is going 
to be something doing here after awhile. 

Mr. Shartel* I am very deeply impressed with the val- 
ue of this report of the committee on law reporting. I 
s,m also deeply interested in the fact that the other reports, 
of course, present so wide a range that it will be impossible 
for. this gathering to discuss separately and agree to or 
-amend them as we ought to, but I believe that this report 
contains the essence of the modern idea of Law Keporting, 
and I don't believe this meeting would do itself justice if 
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it didn^t make that report the report and recommendation 
of this Bar. I therefore move that this Association adopt 
the report of this committee — 

Mr. Mosier: Just one moment^ please. I notice in 
reading this report that one feature we had covered in the 
outline and that we desired to put into this report is not. in 
this report as submitted, and that is that the opinion « 
should be paragraphed so. that each paragraph deals separ- 
ately with the particular subject that is under consideration 
and that paragraph properly indexed with marginal indexes. 
I have had that dictated and in some way or other, in re- 
writing this report, it has been left out. I think it is a very 
essential part of the report and one that the Bar is interest- 
ed in and, if agreeable, I would like to withdraw this report 
and include that in it. 

Mr. Shartel: That is largely mechanical. I rise to 
make a motion that this association make this report its 
own recommendation and 'adopt it. 

The motion is seconded by several members of the as- 
sociation. 

Mr. Jackson: Mr. President: There are some features 
of this report in which I fully concur add there are others 
that I have not yet made up my mind that I can endorse. 
I am like Judge Furman. Sometimes the coiirt doesn't 
agree with me and I like to know why. I am not prepared 
to say my idea about this, yet I believe I will ultimately 
come to the conclusion that I want to make the courts give 
a reason for everything they do. I don't want the high 
tribunal of the new state, when important questions come 
before them for decision, to say that this case is just like 
some other case. I mean nothing personal to the judges or 
any one else in what I say. I am speaking from the stand - 
client at heart, but who desires to see a fair adjudication of 



44 THE BAR ASSOCIATION OF 

point of the lawyer who has not only the interest of his 
the propositions brought before the court for their consid- 
eration. I believe that the safety and the interests of the 
people of the new state demand that the courts, in every 
instance, shall furnish a reason for what they do and mako 
that reason public so that the world can see and know for all 
time what it is. Now it is very easy to avoid a knotty and 
difficult question by saying that it is just like some other one, 
the State vs. Jones, and therefore we won't render a decis- 
ion in this case but in State vs. Smith poor Smith will be 
hung all the same and you will never know why. I donH 
believe in it. Therefore I am opposed to that part of the 
.report. I might some day come to the conclusion that it 
will be of more interest that the Bar and the people of the 
state shall not be burdened with too many things than it 
is that we shall know the reason for everything but 1 
havn't come to that conchision yet, and from what I know 
of these gentlemen, — they are able lawyers and have written 
a very fine opinion, one that is worthy of our attention and 
thought, but I am not ready yet, for my part, that this asso- 
ciation shall adopt it in all of its parts, in as much as we 
haven't seen fit to attempt to pass upon any of these oth- 
er reports in the same way. It is better to treat this like 
the others. Let it be received. 

Mr. Ledbetter: This subject is becoming interesting 
to me just now, because yesterday I dictated a petition for 
a writ of error from the Eighth Circuit Court of 
Appeals to the Court of Appeals of the Indian Ter- 
ritory in a case where, in my accompanying assignments of 
error, I asked that the case be reversed upon grounds that, 
in nineteen instances, the court of appeals for the Indian 
Territory ignored the assignments of error that I presented 
to them in my briefs in the case. All lawyers who have 
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cases in appellate courts have grievances of that sort. Now, 
in most instances, Mr. Jackson is right in the civil law and 
I might say Mr. Furman is always right in the criminal 
law, but it seems to me that if we carried out the idea that 
these two gentlemen have suggested here today, we would 
harness and handicap the supreme court of the new stdte 
too much. I want to say to you gentlemen that when we 
have a supreme court in the state of Oklahoma, their meth- 
od of selection will not be as it has been heretofore and the 
supreme court of Oklahoma will respond to the demands 
made by these two gentlemen because of the fact that their 
election will be largely dictated by the members of the bar, 
I don^t think it will be a good idea to harness them up with 
too many restrictions in the way of legislation but the su 
preme court of Oklahoma, I think,ought to be left largely 
to their own judgment in the preparation of their opinions. 
They will respond largely to the demands of the bar of the 
Territory, but the idea of harnessing the court and restrict- 
ing the- court by legislation and directing them how to pre- 
pare their opinions does not appeal to my judgment. It 
seems to me, like Mr. Jackson, that this report ought to go in 
for what it is worth. When we select a supreme court, if 
they don^t meet the requirements, later on we can regulate 
that by legislation in the proper manner, but I don^t likn 
the idea that this association should go on record with the 
suggestion that the supreme court of Oklahoma would have 
to be restricted in the method and form of their opinions. 
Mr. Mosier: Mr. Chairman: Without reference to 
the merits or demerits of this report — I don't for the life 
of me see how this report, which deals not with the hand- 
ing down of the opinion, what the opinion shall or shall not 
contain, but which deals altogether with how it shall be put 
into the books for our use after it has been handed down, 
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will hamper the supreme court in handing it down. I be- 
lieve that court can hand that opinion down with direction?? 
to the reporter as to what he shall do with it when he come^^ 
to publish it and put it out for your use and my use as they 
can if there is nothing to tell the reporter as to what he 
shall do. 

^.r, Jackson : Don^t you provide that, in certain cases, 
the court need not render any opinion whatsoever? 

Mr. Moisier: No, sir, it provides simply as to their 
publication, putting them into bound volumes. The opinion 
goes into the files of the clerk^s office of the supreme court 
and there remain a matter of record for all time. Now T 
will tell you. I practiced for a time in Nebraska where the 
supreme court reporter, who was not a lawyer of experience, 
published the reports after they were handed down. I 
practiced in Iowa where the court, in handing down its opin- 
ions, said whether they should or should not be finally pub- 
lished. If they said that this case comes within the rule 
laid down in Brown vs. Jones or that it deals purely with 
a question of fact and consequently not necessary to be 
published, they said so and it went on file in the clerk's 
office and you and I didn't have to read three or four pages 
of it to find out something we already knew by a former 
opinion of the court and it jJso prevented these publishing 
companies, from whom we had to buy these reports, from 
piling up volume after V9lume, at exorbitant prices, by reas- 
on of the fact that the court designates what shall and what 
shall not be published, 

Mr Jackson: I want to ask the gentleman a question. 
Is not this true, in your experience as a lawyer: take the 
best system of reports published in the states where the 
judges are permitted to designate what shall be published 
and what not, that you frequently find that you want to 
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cite worst the case that they have omitted, which was de- 
signated by the court not to be finally published ? 

Mr. Hosier: No, sir. I am no friend of West Pub- 
lishing Co. I kept up their whole system until I went 
broke at it and quit it. 

Mr. Keaton: I don^t want to detain the Association 
but jiist a moment. I think that my friend Jackson hit 
the nail on the head in his last question with reference to 
this matter and that is the basis of my abjection to approv- 
ing this report as one member of this committee. Mr. 
Chairman, I agree with all of that report as far ajs it out- 
lines the manner of having these reports published. I don't 
know whether that report includes the proposition* of having 
a summary of the briefs printed. I believe it does. I con- 
cur with that fully. My judgment is that the report of the 
case ought to show what propositions were raided, as Judge 
Furman has very ably illustrated the evil of not doing, but 
I am opposed to recommending what the court shall and 
shall not publish. Where they are not published, the 
bar gets no benefit from the briefs in the case, and th^^ 
court will say that this opinion comes within the rule laid 
down in Jones vs. Jones as has been suggested. Whilo 
the opinion is on file, if you want it you must get it from 
West Publishing Co. or send and get a certified copy of it 
or go to the Supreme Court library and read it there at thcj 
clerk^s oflBce. Sometimes we want a case that is not report- 
ed as a leading case a good deg^l worse than some that havo 
be^n reported, and while as a paper I think it is an able pa- 
per and a great many of the recommendations we can all 
endorse, I am opposed to that feature of it in recommending 
that question in advance to the new state. And, Mr. Pres- 
ident and Gentlemen of the dissociation, we will not hav^ 
these stereotyped questions to deside; the questions we 
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are going to have will be more or less new, and if we reach 
that stage in the history of the judicial development of our 
jurisprudence where we think we can omit reporting some 
of the cases under some designation, it \^ill be time enough 
then for the Bar Association to take it up and adopt it. 
For that reason, Mr. President, I am not in favor of adopt- 
ing it. 

Mr. Womack: As a part of that committee I desire to 
say that, in some respects, I dissent from Mr. Mosier. I 
told him that I would join him in signing the report, with- 
out looking up the questions under discussion. I take issue 
with my friend Ledbetter when he states that we are at- 
tempting {o harness the court in its actions. The only 
thing that is embodied in that report, as I now recall it. that 
even. offers a suggestion to the court, other than that they 
may omit such opinions as they deem unwise, is the sug- 
gestion adopted by the American Bar Association in 1904; 
that is, that they curtail the opinion in the use of language 
in discussing questions of fact, and that they only embody 
in it such statement as is necessary for the proper under- 
standing of the points discussed. We have a precedent for 
that in as much as the National Association of 1904, adopted 
the majority report including that suggestion. I wrote to 
Mr. Mosier some ten days or two weeks ago my ideas of 
what I thought should be Ambodied in that report and he 
has framed the report from his own ideas and these sug- 
gestions. 

Mr. Furman: I rise for information. What is the 
question before that house. Is it on the adoption of this 
report? If so, I would like to make one remark on that. 
For two reasons I am opposed to adopting any report — 

Mr. Shartel: If the gentleman will pardon me, T got 



OKLAHOMA AND INDIAN TERRITORY 49 

up with the expection of withwrawing the motion, with the 
consent of my second. 

Mr. Shartel: It has developed sufficient adverse views 
on the subject, that perhaps its adoption would be by a 
divided vote and I move that the matter go in "pending on 
motion for new hearing'' like the others. 

Mr. Stuart: The next report is that of the committee 
on Necrology. I believe that Mr. Williams, the chairman, 
is not here. 

Mr. Woods, of Guthrie: The constitution provides that 
the president shall appoint a committee of three of whom 
the secretary shall, by virtue of his office, bo one. The pres- 
ident appointed such a committee. I find that the secre- 
tary is the only one here. It is further made the duty of 
the secretary, by the constitution, to write to the vice pres- 
ident of each council for information concerning the death 
of any member of the association from each of those dis- 
tricts. I have done that and I find that in only one instance 
has there been among the members a death. That is Mr. 
Calvin L. Herbert. 

Mr. Stuart: Gentlemen, there is no provision in our 
constitution and by laws for action on these matters. It 
occurs to me that it might be well for some party to sug- 
gest that a committee be appointed to draft proper resolu- 
tions in this case. 

Mr. Ledbetter: I move you that a committee of three 
ge appointed to draft resolutions on the death of C. L. Her- 
bert. 

Mr. Keaton: I want to second that motion and add 
to it that it be made a part of the record. 

Mr. Furman:* If you will pardon me, I wanted to say 
this, that I don't think that a common resolution would be 
^ufficient when we have lost a man like C. L. Herbert. It 
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is no disparagement to any lawyer in the Indian Territory 
to say that he did not have his superior among us. In 
private life he was a citizen without reproach, absolutely in- 
capable of intentional wrong doing. God Almighty never 
made and didn^t want to make a better man than C. L. 
Herbert was. I don^t think a resolution would cover the 
case. I think a short biographical sketch of his life and 
services as a lawyer should be incorporated in our proceed- 
ings, as an example to the young members of the profession, 
showing what can be done by honesty and heroic work. He 
was a splendid lawyer. He was a model citizen, and I sug- 
gest, Mr. Chairman, by way of amendment, if it meets with 
the approval of this association, that this committee prepare 
a short biographical sketch of his life. I want to add that 
he was ex-president of the Indian Territory Bar Associa- 
tion and that he was my personal friend. 

Mr. Stuart: Gentlemen, you have heard the suggestion. 
All in favoT say aye. All opposed no. The ayes have It 
and the motion carried. 

Mr. Bidison: I notice no mention of a personal friend 
of mine, one of the most distinguished members of the 
Oklahoma Bar, who has deceased since our last meeting. 
He was a member of the Oklahoma Bar Association but by 
reason of not going to Shawnee at the time of the organiza- 
tion of the amalgamated association, he has not become a 
member of this association, and I think that we will all want 
to pay our respects to the memory of Judge George S. 
Green, and I suggest that a committee be appointed to draft 
suitable resolutions and memoriafl in that instance. 

Mr. Stuari;: If there is no objection, that will be done. 
This committee will necessarily be different. With refer- 
ence to Mr. Herbert, I feel that I should appoint Mr. Fur- 
man, who was his personal friend in his life, Mr. Ledbetter 
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and Mr. DoUman. With reference to Judge Greeh, L didn^t 
happen to know hun. I will be glad if some gentleman will 
furnish me the names of a committee who knew him and 
who are competent, of course, to speak for him. 

Mr. Dollman: I move you that Mr. Furman be made 
chairman of that committee: 

Mr. Stuart: You can settle that among yourselves. 
That is ended. 

Judge Burford: In the case of Judge Green, I would 
suggest that the gentleman who made the motion (Mr. Bid- 
ison), Judge Dale and John W. Scothorn be on that commit- 
tee. 

Mr. E. E. Blake, of El Reno: The same that was said 
of Judge Green could be said of W. R. Kirkpatrick, of the 
Canadian County Bar, who has died within the last year. 

Mr. Stuart: This is a serious matter and a very deli- 
cate one. As far as the chair is concerned, I would like to 
take the sense of the association upon the proposition as to 
whether or not the association ought to incorporate in it? 
resolutions or in its obituaries, men who are not member?* 
of the association. 

Judge Dale: To my mind the question of the report 
is of more importance. I say it is a matter of grave impor- 
tance whether or not we ought to, in this assembly, do any- 
thing more than merely mention the fact of the death, and 
have that fact embodied in the published report of the pro- 
ceedings of this association. It is not practical, to my mind, 
to turn this bar association into an association for the pur- 
pose of paying proper tribute and respect to the members 
of this association who are deceased previous* to the meetinc: 
of said association. I think that is not wise. The. local 
bar association always takes care of these matters, at least 
they do in our community and I have no doubt they do in 
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the communities in the Indian Territory, and it does not 
seem to me that we ought to go into this matter in this as- 
sociation to the extent indicated even by the resolutions al- 
ready offered. I give that a& my candid judgment in a 
matter of this kind. It is a delicate matter and one which, 
perhaps, has not received that consideration which it ought 
to receive. I don't think it is a proper occasion for matters 
of that character. . 

Mr. Jackson: The Indian Territory bar association — I 
don't know about the Oklahoma Association, had its regular 
committee for this work. The amalgamated association 
also has such a Committee but, unfortunately, they are not 
here except the secretary. I think it eminently fitting that 
when a lawyer of this country who has kept up his member- 
ship in this organization has passed away, that we take no- 
tice of his death, and even go further than that, give some- 
thing of his life and let it be published with our proceedings. 
I don't know that we can do anything more to elevate our 
association in the eyes of the lawyers and the world at large 
than by stopping, pausing when sad incidents of this kind 
occur. .When one of our brothers passes away we ought to 
take example by his life and let that be the guiding star for 
our future conduct, both in our life and in the affairs of 
the association. I think the best way to handle matters of 
this sort is by the report of the regular committee. In 
the case of Judge Green I understand that it was more by 
accident than otherwise that prevented his attending this 
association when it reorganized at Shawnee last winter. 
Had not those associations amalgamated Judge Green would 
probably still have been a member of the Oklahoma Bar 
Association, Therefore it seems eminently fitting and prop- 
er that we should pay respect to his memory. As to the 
other gentleman, I don't believe I know him. I don't know 
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whether or not he was a member of the Oklahoma Bar As- 
sociation, but I do think we ought to pause when it comes to 
that limit and go no further until we know. If the gentle- 
man was a member of the Oklahoma Bar Association and 
for some reason failed to align himetlf with the reorganiza- 
tion, I think it is proper that we should take notice of his 
death and make a memorandum of it in our record; but, 
as a rule, I don't think we ought to go outside of the asso-' 
ciation to take notice of the death of lawyers, except in a 
Federal or judicial position or men that have become mew 
of note in the state. 

Mr. Bedsoe: I move you that it is the sense of this 
organization that hereafter no official notice will be taken 
by this organization on account of the death of lawyers other 
than members of the organization at the time of their death. 

Judge Dale: I second the motion. 

Mr. Stuart: You have heard the motion. All in fa- 
vor make it known by saying aye. Those opposed, no. The 
ayes have it. The motion carried. • 

Mr. Stuart : Judge Burf ord, I will appoint the commit- 
tee you suggested in the case of Judge Green. Now who 
will be the committee in the case of Mr. Kirkpatrick ? 

Mr. Blakeney: I think Mr. Blake has gone out, Mr. 
President. That can come up later. 

Mr. Scothorn: Mr. President, I heartily concur in the 
views expressed by Judge Dale, in reference to having a 
resolution, out of respect for those of our association who 
have died, printed in the record. I think the better way 
would be that a mere notice of the fact that their death 
had been reported and then it might be well, I am inclined 
to think it would, that an hour be set apart at the next 
meeting where members of the bar who come from the vi- 
cinity of the bar where the member lived, might make men- 
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tion of that, talk about ity but not to have it printed in the 
' record, have nothing more in the record than the report of 
the fact of the death. 

Mr. Stuart: There is nothing before the house. 

Mr. Harris: I want to offer a resolution: 

"Resolved that the Bar Association of Oklahoma and 
Indian Territories respectfully suggest to the Congress of 
the United States the importance of speedy action upon the 
bill now pending before them with reference to the selec- 
tion and empanelling of juries in the Territory of Oklahoma.^' 

Mr. Stuart: You have heard the resolution. All in 
favor make it known by saying aye. The resolution is u- 
nanimously passed. 

Mr. Stuart: Will you move that a committee be ap- 
pointed. That ought to be put in some kind of shape. You 
know how difl&cult it is to build a fire under a Congressman. 

Mr. Harris: I move, Mr. President, that the secretary 
of this association be instructed to transmit to the delegate 
from Oklahoma Territory the resolution just adopted by 
this association, 

Mr. Biddison : I second the motion. 

Mr. Stuart: You have heard the motion. All in fa- 
vor say aye. Opposed no. The motion is carried. 

Mr. Stuart: Pardon me for making one suggestion 
that has occured to me several times to-day. I have spok- 
en to one or two members about it and I simply submit it tc 
the association. Our constitution and by-laws are in miser- 
able condition. There is no doubt about that. This con- 
stitution ought to be amended in many particulars and the 
by-laws ought to be amended. I iiimply suggest that for the 
consideration of this body, whether or not it might be well 
to appoint a committee on constitution and by-laws. Some- 
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thing ought to be done. Let them report at the next ses- 
sion. 

Mr. Keaton: In pursuance of the suggestion of thPi 
president, I move that a committee (I believe three can work 
better, perhaps> than more) of which our present president 
shall be chairman, be appointed to revise, or suggest such 
revision at the next meeting of this Bar Association as they 
deem proper, of the constitution and by-laws. 

Mr. Shartel : I second the motion. 

Mr. Ames: I make this suggestion with reference to 
that committee, that it consist' of the present president and 
the president to be elected at this meeting and the secretaiy 
of the association. • 

Mr. Shartel : What will you do if the present president 
is re-elected? 

Mr. Stuart: You have heard the motion, with the 
amendment. All in favor of the motion signify it by say- 
ing aye. Opposed no. The motion is carried. 

Mr. Stuart: The next. committee is the committee on 
banquets. I don^t know whether it is right to report yet' 
or not. Mr. Wells is the chairman of that committee. T 
would like to know, Mr. Wells, and have you explain to this 
association, the place of holding the banquet, the probable 
time of its commencement and how to get there and how 
to get away. 

Mr. Wells: The way to get there will be to keep pei^- 
fectly sober until the time, which will be about 9:15. The 
banquet will be held at the Threadgill Hotel, and tickets 
will be furnished by the secretary or treasurer. And I 
would suggest that any members who have not settled with 
the treasurer do so as early as possible, as we want to give 
the hotel people a definite idea of the number who will be 
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there. There are no charges except those to be paid by the 
secretary and treasurer. 

(At this juncture members of the association gather 
around the secretary's table for the purpose of paying dues.) 

Mr. Stuart: I want to make qne suggestion. I wish 
you would suspend a moment. We have got a little more 
business to do. I understand how a banquet, or the pros- 
pect of one, makefe a man pay his du^. 

Mr. Keaton: It seems as though we are about to dis- 
perse and break up on the prospect of this banquet, but be- 
fore we do this it does seem to me a committee ought to be 
appointed to draft a suitable resolution or resolutions to 
present to the Congress of the United States requesting the 
immediate passage of a single statehood bill.- 

The motion was seconded by several members. 

Mr. Keaton : I suggest that the committee be appoint- 
ed by the chair and consist of five members. 

Mr. Stuart: You have heard the motion. All in fa- 
vor say aye. Opposed no. The motion is unaMmously 
carried. 

Mr. Stuart : I will appoint Judge Keaton> Judge Bur- 
ford, Mr. Pitman, Judge Furman and Judge Dale to serve 
on that committee. 

Mi:. Stuart: The next in order is the report of the 
general council. 

Mr. Woods: Before the report of that council, I have 
a resolution here which I would like to read, by permission 
of the association. 

The resolution follows : 

Resolved, That a vote of thanks be extended to each 
member of the Association who has prepared and read a 
paper at this meeting, and that the especial thanks of the 
Association be extended to Mr, Edwin H. Manning, a mem- 
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ber of the Bar of the State of Maryland, who has consent- 
ed to prepare and read a paper before ns. 

That fujther, a vote of thanJ^ be extended to the 
members of the local Bar of Oklahoma City and of the'^Elks 
Lodge of Oklahoma. City, for hospitality expressed in so 
many ways to this Association. 

Upon motion duly made and seconded, the above reso- 
lution was unanimously adopted. 

Mr. Stuart: We will now have the report of the gen 
eral council 

Mr. Blakeney: At the request of Jesse J. Dunn, 
Chairman of this committee, I desire to submit the follow- 
ing report: 

The report is as follows: 
To the President of the Association: 

Your General Council, selected by the Association and 
by the Constitution authorized to pass upon and approve 
all applications for membership in the Association, and to 
nominate members for the several offices of the Association, 
beg leave to report as follows: 

We recommend and approve the following applicants 
for membership in the Association: 

C. L. Botsford, Norman, Oklahoma. 

W. 0. Cromwell, Enid, Oklahoma. 

W. P. Stewart, Antlers, Indian Territory. 

Geo. W. Eichardson, Hugo, Indian Territory. , 

A. A. McDonald, Hugo, Indian Territory. 

Claude P. Spriggs, Ft. Towson, Indian Territory. 

S. A. Calhoun, Oklahoma City, Oklahoma. 

A. J. Carlton, McLoud, Oklahoma. 

C. M. Haskell, Muskogee, Indian Territory. 

C. K. Peck, Guthrie, Oklahoma. 

T. F. McMeachan, Oklahoma Cit}^ Oklahoma. 

Bar Ara'n— 5 
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W. A. Briggs, Woodward, Oklahoma. 
T. F. Green, Pureell, Indian Territory. 
Wm. P. Harper,' Oklahoma City, Oklahoma. 
S. A. Horton, Oklahoma City, Oklahoma. 
-Dorset Carter, Purcell, Indian Territory. 
A. D. Englesman, Oklahoma City, Oklahoma. 
J. D. Lydick, Shawnee, Oklahoma. 
J. 0. Davis, Oklahoma City, Oklahoma. 
John H. Myers, Oklahoma City, Oklahoma. 
K. McMillan, Pauls Valley, Indian Territory. 
Grant Stanley, Luther, Oklahoma. 

D. M. Thorp, Oklahoma, City, Oklahoma. 
Victor 0. Johnson, Pawnee,Oklahoma. 

A. Kummins, Hobart, Oklahoma. 

E. S. Beesey, Claremore, Indian Territory, deceased. 
Ledru Guthrie, Oklahoma City,Oklahoma. 

Jas. S. Davenport, Vinita, Indian Territory. 
Ben Hegler, Jr., Guthrie, Oklahoma. 
^ J. M. Dodson, Enid, Oklahoma. 

W. H. Woods, Purcell, Indian Territory. 
Wm. Pfeiffer, Purcell, Indian Territory. 
L. J. Miller, Oklahoma City, Oklahoma. 
E. N. McConnell, Oklahoma City, Oklahoma. 
J. H. Everest, Oklahoma City, Oklahoma. 
Chas. P. Lincoln, El Reno, Oklahoma, 
S. W. Hayes, Chickasha, Indian Territory. 

B. B. Barefoot, Chickasha, Indian Territory. 
Alger Melton, Chickasha, Indian Territory. 
T. T. Vamer, Poteau^ Indian Territory. 

A. J". Biddison, Pawnee, Oklahoma. 
John S. Jenkins, Oklahoma City, Oklahoma. 
H. E. Elder, Oklahoma City, Okla&oma. 
Chas. R. Freeman, Checotah. Indian Territory. 
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C. M. Campbell, Ardmore, Indian Territory. 
W. F. Schuenneyer, Mu^ogee, Indian Territory. 
Stillwell H. Russell, Ardmore, Indian Territory. 
W. B. Johnson, Ardmore, Indian Territory. 
W. H. Bowman, Ardmore, Indian Territory. 
L. S. Dolman, Ardmore, Indian Territory. 
Eobert Burns, Chickasha, Indian Territory. 

B. P. Wolf, Norman, Oklahoma. 

John H. Wright, Oklahoma City, Oklahoma. 
M. Fulton, Oklahoma City, Oklahoma. 

C. B. Douglas, Muskogee, Indian Territory. 
R. J. Ray, Lawton, Oklahoma. 

John Davis, Prague, Oklahoma. 
John W. Shartel, Oklahoma City, Oklahoma. 
Jno. W. Speake, Chickasha, Indian Territory. 
John Embry, Chandler, Oklahoma. ' 

D. L. Sleeper, Tulsa, Indian Territory. 
I. D. Johnson, Oklahoma City, Oklahoma. 
C. M. Oaks, Oklahoma City, Oklahoma. 
Ed S. Vaught, Oklahoma City, Oklahoma. 
Seymour Foose, Watonga, Oklahoma. 

E. J. Giddings, Oklahoma City, Oklahoma. 
Fred Ellis, Lawton, Oklahoma. 

E. L. 6reen,Oklahoma City, Oklahoma. 

Your committee beg leave to further report that they 
nominate the following named members as officers of this 
Association for the ensuing year: 

Samuel H. Harris, Perry, 0. T., President. 

F. H. Kellogg, South McAlester, I. T., Secretary. 
Harvey A. Basham, Shawnee, 0. T., Treasurer. 

Vice Presidents: 

W. A. Chase, Nowata, I. T. 

W. M. Mellette, Muskogee Indian Territory. 
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T. T. Varner, Poteau, L T. 

Alger Melton, €Jiickaeha, I. T. 

J. B, A. Eobertdon, Chandier, 0. T. 

John B. Harrison, .'Sayre, O. T. 

John H. Wright,^ Oklahoma City, 0. T. 

C. J. WrigMamafi, Pawnee, 0. T. 

A. M. Macfcey, Pond Creek, 0. T. 
Chas. Swindall, Woodward, 0. T. 
K. J. Hay, Lawtan, 0. T. 

General Council: 

W. T. Hutchings, 
W. H. Komegay, 
X G. Ralls, 
J. B. Thompson, 
Frank Wells, 
Chas. H. Woods, 
Jesse J. Dunn, 

Executive Committee: 
S. H. Harris, 
C. B. Stuart, 
F. H. Kellogg, 
H. A. Basham, 
W. E. Ureback, 
John B. Dudley, 
S. W. Hayes, 
T. J. Womack, 
Frank Dale, 

Your committee beg leave to further report nominat*^ 
and recommend the delegates to the American Bar Associa- 
tion, the following named members: 

C. L. Stuart, 

B. B. Blakenev, 
W. A. Ledbetter. 
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Alternate*: 

JohEt H. Mosier, 
Clarence B. Douglas, 
J. F. .Shaj^p. 

Yqux committee also reports that it had under advise- 
ment and in consideration the important question of in- 
creasing the membership of the organization, and after full 
discussion of the matter, beg leave to make the following re- 
port : 

That the secretary of the as^socation be directed to mail 
each and every lawyer of Oklahoma and Indian Territory 
not now a member of the Association a circular letter, in- 
forming such lawyer of the benefits and advantages of the 
Asseciation, with a program of the annual meeting and the 
banquet, with the request that he join such Association. 
Respectfully submitted, 

JESSE J. DUNN. 

Chairman. 
B. B. BLAKENEY. 

Secretary. 

Mr. Stuart: Gentlemen you have heard the report. — 

Mr. Blakeney: I would like to know why I am proposed 
for membership. I have been a member of the Oklahoma 
Bar Association for six or eight years. I have been vice-pres- 
ident of this association ; I have got my banquet ticket in my 
pocket. I don^t know why I should be voted on again. 
Perhaps I have been blackballed for spending my money. 

Mr. Ames: I move that the report of the committee 
be adopted as presented. 

Mr. Hegler : There is an error in the name of Benja- 
min F. Hegler. That should be my son. I am an old time 
member of the association. I desire to have that corrected. 
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Mr. Stuart: That will be corrected. You have heard 
the motion make it known by saying aye. Opposed no. The 
motion carried. 

Mr. Woods : Since the sSession of this committee, there 
have been received several applications for membership. 
Will this committee meet again in order to pass upon these 
applications before the adjournment of this meeting? 

Mr. Ames. I move that the committee that has just 
reported be authorized to add to this list of members all who 
pay their dues, not included in the report, who are satisfac- 
tory to the committee. - 

Upon motion duly made and seconded, the motion was 
unanimously carried. 

(Cries of Harris, Harris). 

Mr. Stuart: I have tie honor of introducing to you 
a man that everybody concedes to be not only a good law- 
yer but a good man, Mr. Harris. 

Mr. Harris: Just a word, gentlemen, for I know that 
you are in a hurry. I greatly and very greatly appreciate 
this honor and compliment at the hands of this body of men. 

(Applause). 

(Cries of "take the chair.'') 

Mr. Harris takes the chair. 

Mr. Mosier: Mr. Chairman. 

Mr. Harris: Mr. Mosier. 

Mr. Mosier: One matter of considerable importance to 
the members of this association is the matter of printed re- 
port of the convention of the association. Heretofore it has 
been quite a long time before the reports were printed. Now as 
to the burden of getting out that report, — I believe that the 
secretary who presides at the convention should publish the 
report, compile the report of that convention. I believe that 
it should be published as quickly as possible after the con- 
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vention, and I move, Mr. Chairman, that it is the sense of 
this convention that hereafter the presiding secretary of 
the convention cause to be published the report of the pro* 
ceedings of that convention pnd that it be published not later 
than sixty days after the adjournment of the conventioon. 

Mr. Shartel: As to the question of whether or not the 
report of the proceedings of any session of the association 
should ba published by the outgoing secretary or the sec- 
retary who holdfi the poflition at the time of the convention, 
I would like to ask the secretary if our bylaws cover that pro- 
position ? 

Mr. Woods : No, sir, they do not. 

Mr. Stuart: I suggest that the outgoing and incoming 
secretary shall together do it. 

Mr. Harris: The motion is that the outgoing secre- 
tary who presided at the convention, in conjunction with 
the secretary elected, shall edit the proceedings of the con- 
vention, the same to be published not later than sixty days 
after the adjournment of the meeting, if possible. Are you 
ready for the question. All in favor say aye. All opposed 
no . The motion is carried. 

Mr. Eose: I move that there be extended to Mr. Frantz 
and Governor Ferguson an invitation to attend the banquet 
to be given this evening at the Threadgill Hotel by this asso- 
ciation. 

The motion was seconded and unanimously carried. 

Mr. Blakeney: I move that we now adjourn. 

Mr. Shartel: I second the motion. 

The Chairman : Gentlemen, you have heard the motion. 
All favoring it signify by saying aye. Opposed, no. The 
ayes have it, and we now stand adjourned. 
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PRESIDENT'S ANNUAL ADDRESS 



Gentlemen of the Oklahoma and Indian Territory Bar 
Association: It is made the duty of the president of this 
association to deliver an address at the annual meeting, in 
which he shall communicate the most noteworthy changes in 
the statute laws on points of general interest, made in the 
territories and by congress affecting the territories of Okla- 
homa and Indian Territory during the year next preceding. 
This direction necessarily limits the scope of the president's 
remarks, and I shall, therefore attempt to keep fairly within 
the provisions of this article of our constitution and by-laws. 

I hope I may be permitted, however, before I shall pro- 
ceed to the discussion of the subjects germane to this address^ 
to congratulate the members of the bar of these two territories 
upon our meeting together once again for the good of our 
profession and to acknowledge our thanks and gratitude to 
a kind providence for this great privilege. 

I notice but few absent faces and the men I have met and 
»8een since I came have given me increased faith in the effici- 
ency of a well conducted bar association and new hope for the 
prosperity and development of the legal profession. Eecurr- 
ing again, therefore to the subject matter of this address. I 
may be permitted to say that the legislature of Oklahoma, 
during its last session, showed itself in most things at least 
to be abreast with the best legislative thought and action 
of the times. The subjects of legislation were many and 
generally wisely chosen. 

EXAMINATION OF ACCOUNTS. 

The first new law to which I desire to call your attention, 
relates to the examination of the accounts of public officers. 
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This act provides that the cotaity ccwninissioiiers may employ 
an accountant to make an examination of the financial affairs 
of the county every two years. This is a step undoubtedly in 
the right direction. Beeent developments in the state, county 
and municipal history of our country has emphasized the 
demand for a rigid accounting of public oflBcers. It appears? 
to me, however, that the law in question is not sufficiently 
far-reaching in its provisions. It would appear to be wiser, 
and therefore better to provide for some person who shall be 
a' salaried officer, to make this investigation and to make it 
every twelve months instead of every two years, as now pro- 
vided by statute. If public office is a public trust, then 
frequent investigations and examinations of public accounts 
will, in my judgment, insure the practical aiq)lication of 
this oft repeated maxim. 

GOOD OKLAHOMA BANKING LAWS. 

Oklahoma made during the last twelve months a new 
law with reference to banks. It is provided that the capital 
stock of banks shall not be less than $5,000 nor more than 
$10,000 in eitiesi of less than twenty-five hundred inhabitants, . 
$15,000 in cities having more than twent3^-five hundred and 
less than ^Ye thousand inhabitants and $20,000 in cities 
between five and ten thousand population, and not less than 
$25,000 in cities of over ten thousand population, and this 
capital stock in each instance is required to be fully paid up. 
This furnishes additional security for depositors', and elimi- 
natfes, if faithfuly carried out, wild cat banking institutions 
from the business world in Oklahoma. 

RAILROAD LAWS. 

Another law, considered of great importance at the time, 
was passed by the Oklahoma legislature, relating to railroad 
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companies. This law, while perhaps too drastic in its require- 
ment and too uncertain in its phraseology;, shows the ten- 
deacy, iKideed, the growing tendency, of modem legislaiur.s 
to iwdd corporations exereisijig quasi public functions to 
high a<3countability. This legislative spirit, when properiy 
and fairly exhibited is, in my judgment, not open to juKt 
criticism. The law just mentioned requires railroad com- 
panies to make no disarimination in furnishing cars; pro- 
vides a high penalty for failure to furnish cars, and requires 
freight to be carried forward at the rate of sixty miles per 
•day, and provides a like penalty for failure in this partic- 
ular. A law was passed with reference to guaranty com- 
panies which is of much value to all citizens of Oklahoma. 
It requires that any home guaranty company or foreign 
company doing the same business, shall deposit with the 
proper public office $.50,000 in cash, or its equivalent in ap- 
proved securities before such company can do business, and 
provides further that a judgment by a person against such 
company may be satisfied out of the fimd so deposited. This, 
too, was a wise law, and advanced the line of protection to 
a proper limit. An act was passed during the present year 
with reference to the bribery of public officers. This 
act is very sweeping in its provisions and makes evers' officer 
holding; a commission from- the people see to it that his actiors 
are straightforward and clean, and free from improper in- 
fluences, no matter by whom or by what power exerted. It 
is but the statement of a^ political axiom that states shall re- 
quire of their servants, not only that they shall be compe- 
tent and experienced, but that they shall be honest. Xo pub^ 
lie officer is worthy who is not willing to subject his every 
public act to the fierce light of patient and searching pub- 
lic investigation. It may not be amiss for me to suggest 
that the scandalous developments in the great city of New 
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York in mimicipal affairs and infiiirance matters in the last 
few months have emphasized the neoesdity of investigating 
public oflficers, and, indeed, officers of private corporations^ 
mutual in their character, in order that the public confidence 
may be restored, and that these unconscionable- rascals may 
be brought to justice. The Oklahoma legislature extended 
the law om mechanics liens during the last year, and pro- 
vided that laborers might obtain a lien for their labor upon 
buildings, and permitted persons who furnished material to 
sub-contractors to procure liens for such materials. It pro- 
vided also a law for homeless and neglected children. This 
law is of the highest practical importance. It provides for 
the rescue of homeless, starving children, and another act of 
a kindred character provides for the care and the education 
of juvenile offenders against the law. These two laws speak 
much for the humanity and philanthropy of Oklahoma's last 
legislature, and it is to be hoped they will be enforced liber- 
ally and carefully to the end that great good may be done. 

BUILDING AND LOAN ASSOCIATIONS. 

Building and loan associations wire also touched upon 
by the last legislature and the investigation of such associa- 
tions by the bank examiner was provided for, and the holder 
of shares was permitted to withdraw a porportionate amount 
of all the dividends and earnings of such share-holder dur- 
ing the time of the existence of his stock. We all know that 
building and loan associations, when properly conducted, are 
a great benefit to the poorer class of people, and especially to 
the young starting out upon their life work, but no form 
of association has been more abused and been made a more 
frequent cover for dishonest}'^ and graft in a small way than 
these same building and loan associations. 
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HUMANE APPEAL LAW. 

A law was passed with reference to bail pending appeal 
in criminal cases, where the case of course, was originally 
bailable. This law also obtains in the Indian Territory, and 
although it is so just in its spirit and so humane in its practi- 
cal application, it took the lawyers of the Indian Territory 
years to induce congress to place this law upon its statute 
books. Another act of the Oklahoma legislature was one 
providing for appeals from justice of the peace to probate 
courts. While this law may be a wise one in relieving the 
district courts of a large volume of small business 'and in 
hastening final judgments in given cases, it is recognized by 
the bench and bar of Oklahoma as of very doubtful constitu- 
tionality, and it is quite probable that, for the albove reason, 
it may be inoperative. 

Of course there were other statutes passed at the last 
session of the Oklahoma legislature, but these appear to me 
to be those of most general interest to the profession^, and to 
the whole people. These enactments as a whole, indicate a 
progressive and enlightened legislative spirit. The legis- 
lature of Oklahoma, not content with doing these many good 
things, toward the end of the session grew warmly patriotic, 
and required that every school district within the school house 
each day during the school term, should display before the 
eager eyes of its pupils the United States flag. 

INDIAN TERRITORY LEGISLATION LIMITED. 

Legislation with reference to the Indian Territory proper 
within the last twelve months, has been limited and is evi- 
denced of course, by the acts of Congress. Congress, during 
the past year has abolished what was known as townsite com- 
missions and left the disposition of contests and determination 
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of the rights of claimants to the judgment and wisdom of 
the secretary of the interior, a public officer who has been 
much in evidence in the public affairs of our section during 
the troublous times of the last five years. Power was also 
given to the secretary of the interior to investigate all leases 
fraudulently made, and to call upon the attorney general of 
the United States to move in all cases at the instance of the 
secretary of the interior where he thought such leases were 
fraudulent. But one exception is made to this plenary power 
thus conferred upon the secretary, and that is that no lease 
made by an administrator or executor, and approved by a 
United States court, shall be attacked by the secretary. In 
my judgment this provision will, if enforced, lead to more 
litigation and will render investments honestly and fairly 
made more precarious and uncertain than any legislation 
passed in recent years by congress. 

INNOVATIONS IN I*AWS. 

The thoughtful students of our conditions, and the 
thoughtful, vigilant lawyer who seeks to keep in touch witli 
our laws is bewildered and staggered under these frequent 
inn6vations in the shape of legislation, and we are fast ap- 
proaching the* stage where no man can, upon questions of the 
highest business importance, advise his client with aeeurac}^ 
and safety. It is not the fault of congress in so far as its 
desire for righteous laws is concerned^, but it is the vice of 
legislating for a people with whom congressmen and seuators 
are not in actual touch. Congress passed laws providing 
for the enrollment of infant children of Choctaws, Chicka- 
saws, Creeks and Seminoles, born since 1902, thus encourag- 
ing an increase in population, and in line with the wise policy 
of our president against race suicide, whether it be white man 
or red man. Another act was passed by congress taking away 
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from the secretary of the interior the right to sell the resi- 
due of Creek lands not allotted, and placing the same under 
the provisions of article three in the Creek agreement of 1901. 
Another law was passed of interest to lawyers alone, provid- 
ing that appeals in the Indian Territory shall be conducted 
in the same manner as appeals from the circuit courts of the 
United States to the circuit court of appeals. The verbiage 
of this law is unhappy, however, and most of our attorneys 
file motions for a new trial out of abundant caution, although 
this was one of the very evils which this act was intended to 
abolish. 

AMENDMENTS TO PRACTICE ACTS. 

These constitute in a brief way the important changes 
in the laws of the Indian Territory during the past twelve 
months. During the preparation of this address, however, 
certain amendments to our practice acts in both territories, 
aud to the conduct of trials have occurred to me as necessary, 
and I offer them as suggestions to the profession for what they 
are worth. It is true that in the Indian Territory, in the 
trial of causes and especially criminal causes, where the 
highest protection should be thrown around the cit- 
izen, the trial judge can not frequently be reviewed 
and reversed, as he as he ought to be because of the diffi- 
culty of exceptions to his charge. The circuit court of ap- 
peals at St. Louis, which is the commanding court with: ref- 
erence to the Indian Territory, has declared that exceptions 
to a charge must be made in open courii in the presence of 
the jury before it retires to consider its verdict. If the charge 
is or^l it is almost impossible for an attorney seeking to 
take exception to cover in haec verba the language of the 
charge objected to. If given in writing, the practicing attor- 
ney must make his exceptions in the presence of the jury. 

Bar AM'n— e 
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to that portion of the charge which he thinks offends against 
the law. In either case the objecting party is placed at a 
serious disadvantage. In criminal cases I have always be- 
lieved, and it is the law in some states, that the trial judge 
should be required to charge not only all the law pertaining 
to the case, but to charge it correctly, thereby relieving the 
defendant of exceptions to the charge in open court in the 
presence of the jury. A fair trial by a jury of a citizen 
charged with crime against his government is one of his 
highest constitutional prerogatives. This being true, I be- 
lieve he ought to have a trial by the jury in the truest and best 
sense and that it ought to be reversible error for any judge 
during the trial of a criminal case, or in his charge to the 
jury, to comment upon the weight of the evidence. In jury 
trials , and especially in criminal cases, it was never intended 
that the judge should go into the jury box; though in their 
zeal for the enforcement of the law judges frequently break 
down this safeguard. 

AGAINST THE PROFESSIONAL JUROR. 

Another feature with reference to the jury system which 
is a crying evil, is what is known as the professional juror. 
We have in the Indian Territory judges of the very highest 
mental and moral qualifications, and in speaking of this evil 
I must not be understood as criticizing these faithful public 
servants. They, I know, deplore the practice of which I shall 
speak as much as do the attorneys. In the Indian Territory 
I have known the same man to serve on the jury in the same 
court for five successive terms. This juror had the right to 
claim his exemption from such continuous service, but failed 
to do so. Lawyers who came to the Indian country at an 
early day, and who have practiced there continuously since 
the creation of its courts can testify that there are men in 
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our country who make jury sesrvice a business. They are 
men, who, if not summoned on the regula^ panel, keep them- 
selves in evidence at the doors and steps of the court house 
to be summoned as talesmen. It is the experience of all good 
lawyers that the man who seeks jury service is the man least 
to be trusted and most unfit for that high place. Our judges 
ought to see to it that m^n of intelligence, men of business, 
men of affairs, progressive, thoughtful, just men are selected 
by their jury commissioners to serve as jurors. Our judges 
ought to accept no excuses from the men so selected except 
those arising from sickness, or the highest necessity. It is 
in this way, and this way alone, that the tone and quality of 
jury service may be preserved. 

TAKE MORE INTEREST IN LOCAL BAR ASSOCIATIONS. 

I beg to suggest, too, that the lawyers in the different 
communities ought to take more interest in their local bar 
associations. I confess too much remissness in this regard 
myself, but the bar of each place of holding court cannot have 
that power for good and that force against encroachments 
upon its rights and prerogatives which it ought to have with- 
out organization. These bar associations keep up the spirit 
of brotherhood and keep alive the interest in all great public 
questions whose safest and soundest exponent in all ages 
has been the lawyer. I may, too before I conclude, refer to 
the friendly relationship that ought to exist between the bench 
and the bar. The first quality of a lawyer is to be a gentle- 
man, and the first quality of a judge is to be a gentleman 
also. No judge can be successful without the love and con- 
fidence of the attorneys who practice before him, and no 
judge can obtain that love and confidence without the exer- 
cise of patience and courtesy and charity. The judge who. 
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when a young lawyer, at whose coat tails, a^ Erskine said, 
children may be tugging, and who is endeavoring to win his 
spurs in the hot contests which the judicial trial always brings, 
does not receive the efforts of this young man with sympathy 
and encouragement, but who makes him feel his dependence 
and his limitations, is, as certainly as night follows day, dig^ 
ging his grave as a judge. I mention these things because 
they hiSLve been lately emphacized in our Indian country and 
because the president of the United States, to his glory and 
to the credit of his splendid manhood, recognized and stood 
squarely up for the rights of the American lawyer, even 
though he were an Indian Territory lawyer, and sustained the 
protest of the practicing attorneys of the western district. 
But while lawyers are prone to demand much from the judge, 
we must not forget that the judge must demand more from 
the lawyers. That we should be kind and courteous to the 
judge at all times goes without saying, and the thing of all 
others necessary, and that which is frequently hardest to 
do, is submission to his judgment, leaving our criticisms, 
not for the public streets, but for the appellate court, which 
has power to correct error. If we can reach this stage in 
ouj profession where we have judges with zeal and ability to 
find the law in a given case, and with courage to, pronounce 
it, and if we have attorneys who shall always recognize them- 
selves as arms of the court, and who shall be solicitious for 
justice, and justice, only, then, and not until th^i will the 
legal prof ession . take its proper place among the great forces 
of the earth. . 
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SOME OBSERVATIONS ON 

THE INSURANCE PROBLEM 



(By Orville T. Smith, Guthrie/ Okla.) 

The business of insurance, and its regulation, is a sub- 
ject so complex, and is applied to so many different coiuli- 
tions of business and commercial life, that it would be futile, 
in the time allotted for this paper, to do more than discuss 
some general principles of law that apply, and, in view of 
conditions known to exist, to point out some possibly needed 
legislation. It is a subject that should appeal peculiarly to 
the lawyer, whose counsel and influence are ever paramount 
in weaving the legislative fabric of his state, and in constru- 
ing and making practical application of its law. And it is 
particularly appropriate, as the time draws near when a code 
must be formulated for the new state, that this subject should 
receive thoughtful consideration from her lawyers. 

Anciently, a contract of insurance was neither more nor 
less than a wager, to be determined upon the happening, or 
not, of some future event; and, in general, it still partakes 
of that character. In the days when the world's commerce 
was carried in slow and uncertain sailing vessels, and when 
the perils of the sea were far greater than now, it was the 
custom among merchants to assemble at the taverns and coffee 
houses near the harbor to watch and wait for their incoming 
ships, and to speculate, or wager, among themselyes as to 
when, if at all, they would arrive. It often happened that a 
merchant whose all was staked upon a single venture, would 
lay against the chance of his own success, so that, in the 
event of failure, he had saved a stake for another effort. Of 
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course, it waa always consid-ered probable that a seaworthy 
vessel, with a proper complement of officets and crew, would 
successfully make a given and well known voyage, and the 
odds or conditions of the wager were adjusted according. to 
the hazard involved. Hence, it frequently occurred that the 
amount to be paid in the event of loss, if it approximated the 
value of the vessel and cargo, was more than one man cared* 
to risk; but so great was the inclination to indulge in this 
form of wager that it was always possible to divide the re- 
sponsibility among a number of underwriters, each of whom 
assumed a specific part of the total risk and recei ved a pro rata 
part of the premium. It is said that the first insurance pol- 
icy was merely a miftaio'randum of the wager, written in chalk, 
upon a blackboard at Lloyd^s coffee house in London, and that 
from this humble beginning sprang the great English Com- 
pany long Imown as The Underwriters at Lloyd^s.. 

It was not long until the princ5Ej)les of insurance were 
applied to other contingencies than theNj^erils of the sea. 
Its evolution has been constant ; it has reached such a stage 
that its ramifications are innumerable, and iS^is now regard- 
ed as fundamental that insurance may be appli^ to any con- 
tingency that can be reduced to a mathematid^fl equation. 
It is unnecessary to refer, in detail, to the manyNgubjects to 
which the principle of insurance is now practicalm applied : 
it is sufficient for the purpose of discussion to divide V^® sub- 
ject generally into two classes, viz: life insurance, an(^ insur- 
ance other than life. 

In the inception of the insurance business, each under- 
writer weighed for himself the risk involved, and bid foV the 
part h3 would to assume; but this cumbersome and unslptis- 
factory method, though still in use in a somewhat modiV^ 
form, has largely given way to the more modem methodi ^^ 
uniting the underwriters capital into a corporation, ancf it 
■ 
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is now no longer considered practical to carry on the business 
of insurance except through the instrumentality of a corpora- 
tion whose capital is formed either by contributions of under- 
writers or of the participating insurers. 

With the evolution of corporations, and the various pur- 
poses aside from the business of insurance, for which they 
were, or may be, organized, and the distinction between joint 
stock companies and mutual corporations, this paper has 
nothing to do. Sufficient it is to observe that they are 
wholly creatures of the law, and as such amenable to the 
law. 

The regulation of the business of insurance, and particu- 
larly of corporations engaged therein, involves many questions 
for the consideration of the law-making power. It has been 
held not to be within the powers of the Federal government. 
Sec. 8 of the Federal constitution provides that congress shall 
'.-live the power, among other things, "to regulate commer^v. 
with foreign nations, and among the several states, and with 
the Indian tribes.^^ It has been repeatedly held that the bus- 
iness of insurance is not commerce, and hence not within the 
perview of this clause of the constitution. A brief reference 
to some of the. authorities upon this question may not ba 
amigfe. In the case of Paul v. Virginia, 75 U. S. 168 (19 L. 
el. 157) it was held that a statute of Virginia requiring insur- 
ance companies of other states to file security before they 
could issue policies in that state, did not conflict with the 
provision of the constitution above quoted. The Court based 
its decision upon the reasoning adopted in the case of Nathan 
V. Louisiana, 8 How. 75, where it was held that the regula- 
tion of foreign bills of exchange was within the power of the 
state. 

In the case of Hooper v. California, 155 TJ. S. 648 (39 
L. ed. 297) the doctrine of Paul v. Virginia was upheld, and 
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the Court further held that a state had the, right to pro- 
hibit a citizen from contracting within her jurisdiction^ eith- 
er in his own behalf or through an agent, with a foreign cor- 
jgoration which had not acquired the privilage of engaging in 
business therein., 

In the case of Insurance Co. v. Cravens, 178 XJ. S. 389 
(44 L. ed. 1116) it was held that the interstate character of 
a contract of insurance, made by the resident of one state 
with a corporation of another, does not give it immuiiit}' 
from the control of the state in which the corporation does 
business; that the business of insurance is not commerce, and 
that therefore a state statute regulating contracts of life in- 
surance made between citizens of the state and corporations 
of other states is not invalid as a regulation of interstate com- 
merce. - 

These decisions and many others, without exception, up- 
hold the power of the several states to regulate, first, the bus- 
iness of insurance, and, second, to prescribe the terms and con- 
ditions upon which they will admit corporations of other states 
to conduct any business not subject to Federal control, and 
particuliarly that of insurance. 

Whether or not Federal control is desirable is a question 
upon which there is a wide diflEerence of opinion. In view 
of the authorities above quoted, we know of no way, without 
change of the organic law, in which the power of the Federal 
government can be extended over this business. If Federal 
control of life insurance is -desirable, the same consideration^: 
would apply with equal force to itisurance other than life, to 
trust companies and to all contracts of an interstate char- 
acter. 

The contention that Federal control is necessary because 
state regulation is inadequate cannot be upheld, if it can be 
shown that the states have ample power to accomplish the 
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purpose of regulation. This purpose ought to be to protect 
the citizens and to make thein Secure in their contractual 
rights, and to prevent unfair and illegal contracts. 

The subject of state regulation of corporations engaged 
-in the bufeiiness of insurance naturally divides itself into two 
parts: (a) regulations imposed by the state upon corpora- 
tions of her own creation; aind (b) regulations imposed by the 
state as conditions up6n which she will admit corporations of 
other states. 

It was held in the case of Mining Company v. Pennsyl- 
vania, 126 TJ. S. 181, that a state had the absolute power to 
entirely exclude corporations of other states (not engaged in 
interstate commerce or Federal business), or to impose such 
terms and conditions upon which they would be admitted as 
it might please. 

It therefore follows, that the regulations which may be 
imposed by the state upon corporations of her own creation 
are such as may be limited only by her organic law ; while as 
to corporations of other states seeking to do the business of in- 
surance within her jurisdiction, she may impose such condi- 
tions as prudent regard for the protection of her citizen?? 
may require. 

A fair illustration of the practical application of the lat- 
ter part of this rule is to be found in the case of Ins. Co. v. 
Cravens, supra. In that case, the policy was contracted, paid 
for and delivered in the state of Missouri; it contained a pro- 
vision that in the event of lapse after three or more annual 
premiums had been paid, the liabiltiy of the company should 
be determined by the laws of the state of New York, viz : the 
net value of the policy. On the other hand, the Missouri law 
provided that, in such case, the net value should be applied 
as a single premium to keeping the policy in force for such 
period as three-fourths of the net value would purchase in- 
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surance at the ordinary life rates; and that, in the event of 
the death of the insured within such extended insurance 
period, the company should be liable for the face of the pol- 
icy, less the unpaid premiums compotmded at six per cent 
between the date of lapse and the date of death. The Mis- 
souri Court held that, notwithstanding the provision in the 
contract for the law of New York, the liability of the 
company was to be determined by the laws of Missouri, and 
that the statutory rule of liability prescribed by the laws of 
that state was one of the conditions precedent upon which the 
foreign corporation might transcact such business within 
the state. (Cravens v. Ins. Co. 148 Mo. 588; 50 S. W. 519). 
This decision of the Missouri Court was upheld by the Su- 
preme Court of the United States. 

If, therefore, the several states would impose salutary 
regulations upon corporations of their own creation, and as 
rigidly exclude corporations of other states whose methods 
were inconsistent with the requirements of her own corpora- 
tions, the necessity for Federal control would not be apparent. 

We shall now allude briefly to some features of the busi- 
ness of insurance that we regard as proper subjects of legis- 
lative regulation; dealing first with life insurance, and later 
with insurance other than life. 

It is well, in discussing the first branch of this subject, 
to refer briefly to the nature of a life insurance contract. 
Broadly speaking, they may be divided into two classes: as- 
sessment, and old line policies. An assessment policy is one 
where the company obligates itself merely to assess its mem- 
bers as occasion may require to pay death losses and other 
liabilities as they accrue. Such a contract does not require 
the creation or maintainance of either reserve or, surplus. 
An old line policy is one where the company obligates itself, 
in consideration of a stipulated premium, to pay the amount 
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therein agreed, at such time, and to such person as may be 
specified by the terms of the contraxjt ^ Such a contract, or 
policy, may be fully paid by a single premium, or by pay- 
ments annual, or otherwise, during the life of the insured, 
or for any shorter period therein provided. The obligation 
assumed by the company is to pay in any efvent upon the 
death of the insured, and otherwise as provided at the ma- 
turity of the policy. The maturity of the policy is the time 
fixed by its terms when the liability of the company becomes 
absolute without the death of the insured. In an ordinary 
life policy this would be at the end of flie life expectancy 
at age 96, and in other forms of policy at the time fixed by 
the contract itself. The premiums upon this form of con- 
tract are computed upon the theory that there will be set 
apart such portion of each payment as will, in the aggregate, 
with the estimated accumulations of interest thereon, eq'ial 
the face of the' policy at maturity. This is called the reserve ; 
and the amount thus apportioned, together with the accumu- 
lations of interest thereon, may be computed at any time 
before the maturity of the policy, and the result is its net 
value. 

Every person who buys insurance, however, does not live 
until the maturity of his policy as above defined ; yet all pol- 
icies provide for full payment at any time upon the death of 
the insured. To meet this liability a certain percentage of 
each premium payment is set apart as a mortality fund. Of 
a given number of persons of the same age, insured at the 
same time, the percentage of whom will die each year there- 
after may be accurately computed from the mortality tables, 
and it is from such computation that the amount necessary 
to maintain the mortality fund is determined. 

The net premium, therefore, is an estimate of the 
amount necessary to maintain the reserve and mortality 
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funds. To this net premium is- added what is called in in- 
surance parlance a ^%ading/' or a sum estimated to be nec- 
essary to pay the cost of conducting the business^ and this 
total is the gross premium. 

In determining the premium charges necessary to meet 
these liabilities, provision for which must be made years in 
advance, many contingencies must be considered; interest 
rates may fluctilate, shrinkage occur in the values of assets, 
or the mortality experience may be greater than as estimated. 
To guard therefore against any impairment of capital, the 
companies have, without exception, always collected more 
than actually necessary to pay contract obligations and ex- 
penses. This excess is called the surplus, and in the nature 
of things it is, within reasonable limits, a necessity. In the 
language of one insurance writer, ^^it acts as a buffer between 
actual and theoretical conditions.^^ The limits within which 
corporations of this kind are permitted to build up surplus 
at the expense of their policy holders, ought to be carefully 
defined. Under the tontine, or deferred dividend, system 
upon which some companies have conducted their business, 
policy holders who lapsed or died during the premium pay- 
ing period, were denied participation in the accumulations 
of surplus or profits, with the result that these companies now 
hold many millions of dollars exacted from policy holders 
for which no consideration has been returned. Of course, it 
is claimed that the persistent policy holder who survives does 
share in these profits, but experience has proven that there 
is no fair relation between the amount retained and the 
amount returned. Accumulations of surplus and profits 
ought to be returned, as near as may be, to the sanie policy 
holders from whom they were taken, to the fullest extent 
consistent with safety, and these distributions should be re- 
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quired at the shortest intervals within which it is possible 
to compute them. 

We have already given an example of the power of the 
state to prescribe a rjile for determining the liability upon a 
lapsed contract of insurance, and the same considerations 
would apply with equal force to the liability upon a contract 
either wholly or partially matured. We have also referred 
ta the apparent necessity of providing for some equitable dis- 
tribution of surplus and profits. These questions relate 
more particularly to the contractual relations between the 
policy holders and the company. There is /however, anoth- 
er phase of the insurance problem that seems equally im- 
portant; viz: regulations concerning the management and 
internal affairs of stich corporations; Under this branch of 
the subject would come such regulations as might properly 
be imposed concerning assets and invested moneys of the 
corporation; The investment of trust funds, w[hether of sav- 
ings or national banks, trust companies, or other fiduciaries 
has long been regarded as a rightful subject of legislative 
supervision, and in all of the states there ai^e some provisions 
of law relating to the investments of insurance companies, 
but we venture the obsi^vatioh that the recent disclosurefs 
in the New York investigation have proven the inadequacy 
,of existing laws upon the siibject. The more stable are the 
assets of an insurance compainy, the less subject are they to 
fluctuations in value;' the less fluctuations in value, the less 
necessity for a large' surplus, because possible fluctuations ih 
talue' are an element to be considered, along with interest 
ratee and other considerations, in computing premium char- 
ges. Therefore, no^ insurance company ought to invest in 
secttHtieg of spectulative character, by whi6h is meant such 
securities' as are sensitive to stock market manipulations. 
An insurance commissioner of one of the eastern states re- 
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cently expressed the opinion to the writer that the invest- 
ment of insurance companies ought to be restricted to gov- 
ernment, state and mnnicipal bonds. We think this rule too 
drastic, if not impossible; one objection being that "United 
States government bonds do not earn an interest rate equal 
to the basis assumed in computing premium chatrges. State 
or municipal bonds earning a net revenue equal to the basis 
upon which premium charges are computed ought to be a 
favored form of investment; and to this we should add care- 
fully selected farm mortgages with a margin between the 
mortgage security and the value of the property of at l^ist 
fifty per cent; mortgages upon improved city property oc- 
cupied for business purposes with a like or greater margin 
of value; railroad bonds of proven interest earning capacity, 
and loans, upon their own policies. We would exclude from 
the list stocks of every kind, mortgages upon unimproved 
real estate used for residence purposes solely, industrial 
bonds, railroad bonds not secured by mortgage, and real es- 
tate other than that actually necessary for the business of the 
corporation. Provisions similar to this are to be found in 
the Missouri law as to her own insuxance companies, but she 
does not seem to have applied the rule to foreign companies. 
No investment ought to be permitted by an insurance com- 
pany that would in any way innure to the private advantage, 
gain or profit of any officer of the company, and we might 
add, applying the old familiar trust rule, that no officer 
ought to be permitted to deal with the company to his own 
profit. The restrictions here suggested are very similar to 
those imposed by law upon the savings banks of New York 
and other New England states^ and it is well in this connec- 
tion to note the difference betw^n the present condition of 
the savings banks of New York and her insurance companies. 
,- The savings banks, with many millions of demand liabilities. 
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have found it possible to conduct a safe and highly profitable 
business with cash reserves of almost infinitesimal propor- 
.tions, while the insurance of that state have thought it .nec- 
essary to maintain cash balances millions more than were 
admittedly requisite to meet accruing obligations. 

Under the laws of Massachusetts, the companies doing 
business in that state are required to compute their premium 
-charges upon tiie basis of an interest rate of not greater than 
three and one-half percent, and the premium computationfi 
of practically all the companies are made with reference to 
this or similar enactments of other states. When, therefore, 
a company keeps ten millions or more dollars upon deposit 
with favorable banking institntions at say two per cent in- 
terest, or when it has other millions invested in real estate 
returning a net revenue of less than two per cent, there is a 
deficit in earnings that must be made up from the earnings 
of other investments, ar added in computing premium char- 
ges^ in the end, the burden is added to the policy holders, 
either in increased premium charges or decreased dividends. 
In this connection it is interesting to note that a revaluation 
of the assets of one New York company, recently made by 
the insurance department of that state, developed a shrink- 
age over book values of more than eighteen million dollars. 
It has been charged by a western competitor of this New 
York company that its alleged surplus of eighty million dol- 
lars, represents an actual tontine liability of about sixty-nine 
million dollars, with the real surplus of about eleven million 
dollars. We do not vouch for the correctness of this state- 
•ment; if true, it is obvious, after deducting the shrinkage 
above mentioned, that instead of having any surplus at all, 
this compaiiy has seven millons less than enough to pay 
kctual' liabilities: If on the other hand, its assets are really 
impaired to this extent, it will probably be found that enough 
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will be whittled out of the deferred dividends due to its ton- 
tine policy holders to fill the gap. And this leads us to the 
observation that a life insurance contract ought to be so de- 
finite and certain that its net worth can be computed at any 
and all times. 

Among the regulations that should be imposed by the 
states upon all corporations, whether domestic or foreign, 
engaged in the business of insurance, are such as would in- 
sure complete publicity of all matters affecting assets and 
liabilities, their contract relations with other corporations 
engaged in like business, and in the case of life insurance 
companies, full and complete information as to all policy 
obligations, including the name and address of each policy 
holder, whether within or without the state. Such records 
should be open to public inspection at all times. The less 
mystery that is thrown around the business of insurance, the 
better it wiU be for both companies and policy holders. It is 
the inherent right of each member of a mutual corporation 
to confer with his fellows for the common good, bnt the due 
exercise of this right is effectually frustrated if the members 
are denied full, and complete information as to the affairs of 
the company. 

No discussion of life insurance would be. complete with- 
out some reference to the industrial feature. This form of 
policy is written with premiums payable weekly or monthly, 
and usually for small amounts. That it has proven popular, 
particularly among wage earners, is shown by reference to 
-the number and amount of such policies, as compared with 
the number and amount of policies written upon the ordinary 
life plan. Of the companies authori2ed to do business in 
Massachusetts, there were in force at the last report, 4,358,- 
196 ordinary life policies, against 13,789,341 industrial pol- 
icies; the amount of insurance represented was $9,121,600- 
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341. ordinary life, and $1,894,811,287. industrial. The les- 
son we draw from this comparison is that the benefits of life 
insurance are well known and appreciated by the wage earn- 
ing class, and that whenever its cost upon the old line plan 
is put within their means, it wiU mark the passing of the 
assessment companies. This form of insurance ought to ha 
encouraged. It fosters the spirit of economy and thrift 
among the class where it is most needful, and the subject 
of its regulation deserves the careful attention of the law 
maker. 

Concerning the regulation of insurance other than life, 
it will be found that the principles heretofore discussed will 
generally apply. The purpose of its regulation ought to 
be to insure fair and healthy competition, and to provide 
security for the policy holders. Xo needless burden ought 
to be imposed upon companies engaged in such business, be- 
cause such burdens will as surely be transferred to policy 
holders. An illustration of this kind of legislation to be 
avoided, are the valued policy laws in force in some of the 
states by which companies are, in the event of loss, estopped 
to deny the valuations stipulated in the policies. Statutes 
of this kind invite fraud, put a premium upon the rascality, 
and add to the burdens which must in the end be bom by the 
insuring public. A statute recently enacted in the state of 
Arkansas prohibits any fire insurance company doing busi- 
ness in that state from becoming a member of any rate mak- 
ing bureau. Expert knowledge in the making of rates is 
just as essential to successful insurance, as capital to p-iy 
losses, and companies ought not be denied the proper use 
of snch knowledge It is entirely proper for the state to pro- 
hibit agreements in restraint of competition, and to puniqb 
offenders against such regulations; but the more direct way 
to reach that question would be as pointed out in a former 

Bar Ajs'a — 7 
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part of this paper, by requiring such companies to furnish 
full information of all contracts or agreements they may have 
with other corporations engaged in competitive business, and 
by imposing similar regulations upon the agents of compet- 
ing companies. 

In conclusion, we desire to refer briefly to the instru- 
mentality through which proper regulations may be enforced. 
It matters little what laws may he enacted if they are to re- 
main as dead letters upon the statute books. If the insurance 
department of New York had been diligent in the perform- 
ance of the duties imposed by the laws of that state, many of 
the illegal practices disclosed by the recent investigation 
would never have occured; the tremendous shrinkage upon 
revaluation of the assets of the one company before referred 
to would have been impossible. These things might likewise 
have been known to the insurance department of any other 
^ state that had made its own examination of the companies 

*^ before admitting them to do business, instead of relying upon 

i^ the New York department. In view of the conditions shown 

4 to exist, and the fact that they first received publicity through 
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^ the internal dissentions of one of the companies, it might be 

pertinent to inquire whether any of the moneys charged for 
legislative and legal expenses were in fact used by the com- 
panies to prevent careful examination from being made. 

The duty of granting licenses for the business of in- 
surance, and of enforcing regulations relative thereto , in- 
volves expert knowledge of the highest order, and the person 
selected to perform this duty ought to be as far removed 
from political considerations as possible. The office should 
be appointive, and while subject to removal for dereliction 
of duty, probably ought not to be subject to frequent politi- 
cal changes. His powers should be broad, and his compen- 
sation liberal, based on a per centage of the fees charged for 
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perfonning the duties of his office, and where agencies are 
necessary in the performance of those duties^ he should^ above 
all things, be left free in their selection. 
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HISTORY OF THE TREATY RELATIONS OF THE 

UNITED STATES WITH THE FIVE 

CIVILIZED TRIBES 

CHARLES M. FECHHEIMER, CHI0KA8HA. 



The history of the treaty relations of the United States 
with ,the Five Civilized Tribes, namely, the Cherokee, Creek, 
Choctaw, Chickasaw and Seminole Nations, antedates thj 
Constitution. Prior to tiie Eevolution, treaties were entered 
into between the States or Colonies and the different Indian 
Tribes within their borders. In the Articles of Confedera- 
tion entered into in the year of 1777, between the States or 
Colonies of New Hampshire, Massachusetts Bay, Ehode. Is- 
land and Providence Plantations, Connecticut, New York, 
New Jersey, Pennsylvania, Delawate, Maryland, Virginia, 
North Carolina, South Carolina, and Georgia, in Article 9, 
the following is found: 

"The United States in Congress assembled shall have 
the exclusive right and power * * * regulating the 
trade and managing all affairs with the Indians not members 
of any of the states, providing the Legislative right of any 
State within its own limits be not infringed or violated.^' 

Until the treaty of peace with Great Britain, in 1784, 
the United States was at war with Great Britain, and the 
Cherokees, Creeks, Choctaws and Chickasaws allied them- 
selves with the British. 

The Constitution of the United States, Section 8, pro- 
vides, among other things: "The Congress shall have the pow- 
er to regulate commerce with foreign nations and among the 
States and with the Indian Tribes.'' After the adoption of 
the Constitution, Congress proceeded to appoint Commis- 
sioners to enter into. negotiations for treaties of peace with 
the Cherokees, Creeks, Clioctaws and Chickasaws. Since that 
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time, until the year of 1871, the United States entered into 
64 treaties with the Five Civilized Tribes. 

The first treaty was concluded with the Cherokees on 
November 28, 1785 (7 U. S. Stat, at L. p. 18) ; the first with 
the Choctaws on Januar}' 3, 1786, (7 U. S. Stat. atL. p. 21) ; 
and the first with the Chickasaws on January 10, 1786 (7 TJ. 
S. Stat, at L. p. 2*4). These three treaties were entered into 
at Hopewell, on the Keowee River, North Carolina. The 
provisions of these three treaties were similar. These treat- 
ies in substance provided, that the Indians should restore all 
prisoners, citizens of the United States, and all negroes and 
all other property taken during the Wax of the Revolution to 
their rightful owners, and the United States was to restore 
all prisoners taken from the Indians to head men and war- 
riors of the respective Tribes, the Tribes acknowledged them- 
selves to be under the protection of the United States of 
America, and no other Sovereign whomsoever; they defined 
the boundaries of the respective Tribes, and provided that no 
citizen of the United states should settle on the Indian lands. 
The Indians also agreed to deliver ^ to the United States 
authorities any person who should take refuge in their Na- 
tion who should commit a robbery, murder or other capital 
crime on any citizen of the United States or person under 
their protection, and the punishment was not to be greater 
than if the robbery or murder had been committed by a citi- 
zen of the United States on another citizen of the United * 
States. The United States also undertook to punish its cit- 
izens who should commit any crime against any Indian. 
The most important articles of these treaties read as follows: 
"For the benefit and comfort of the Indians, and for the pre- 
vention of injuries or oppressions on the part of the citizens 
or Indians, the United States in Congress assembled shall 
have the sole and exclusive right of regulating the trade with 
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the Indians, and managing all their affairs in such manner 
as they think proper/ The Indians also undertook to give 
notice to citizens of the United States of any designs which 
they knew of or suspected to he formed in any neighhoring 
tribe against the peace, trade or interests of the United 
States; and also provided that the Indians had a right to 
send a Deputy of their choice whenever they saw fit, to Con- 
gress. And ended with this paragraph : 

^The hatchet shall be forever buried, and the peace given 
by the United States of America, and the friendship re-estab- 
lished between the said States on the one part and the re- 
spective Tribe on the other part, shall be universal, and the 
contracting parties shall use their utmost endeavors to main- 
tain the peace given as aforesaid, and friendship re-astablish- 
ed/' 

The foregoing resume covers the subjects treated on in 
the three treaties mentioned. The first treaty with the 
Creek Nation was entered into at New York City on August 
7, 1790, (7 U. S. Stat, at L. p. 36), the United States being 
at war witii them until about tiiat period. In this treaty, in 
addition to the subjects enumerated in the foregoing treaties, 
a provision was made for the cession of certain lands of the 
United States, and also provided that no citizen or inhabi- 
tant of the United States should be permitted to hunt or des- 
troy game on the Indian lands, and provided that the United 
States should make presents of domestic animals and imple- 
ments of husbandry to the Indians in order that they might 
become herdsmen and cultivators. 

In 1817 the Cherokees concluded a treaty with the Uni- 
ted States and agreed to move West of the Mississippi Eiver. 

Here it is proper to state, that what is now known as 
Oklahoma and Indian Territories, was part of the Louisana 
Purchase of 1803, and the territory within the limits of Ok- 
lahoma and Indian Territory was occupied and held by but 
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two tribes of Indians, the Quapaws owning nearly all of the 
portion lying north of the South Canadian Eiver and the 
Great and Little Osages occupying the remainder. 

In order to comply with the agreement of 1817 with tho 
Cherokees, the United States found it necessary to obtain 
the lands upon which to locate the Cherokees, and on August 
24, 1818, obtained, by treaty, a cession from the Quapaw In- 
dians, of their lands in what is now known as Oklahoma and 
Indian Territory, (7 U. S. Stat, at L. p. 176) and on 
September 25, 1818, (7 U. S. Stat, at L. p. 183) and on 
June 2, 1825, (7 U. S. Stat. L. p. 240) the United States 
obtained from the Great and Little Osages, the cession of 
their lands within what is now known as Oklahoma and In- 
dian Territories. 

And in the treaty with the Cherokees of May 6th, 1828, 
(7 U. S. Stat, at L. 311) the preamble of the treaty, it 
was provided : 

"Whereas, it being the anxious desire of the Government 
of the United States to secure to the Cherokee Nation of In- 
dians, as well as those now living within the limits of tlie 
Territory of Arkansas, as those of their friends and brothers 
who reside in the states East of the Mississippi, and who may 
wish to join their brothers of the West a permanent home, and 
which shall, under the most solemn guarantee of the Unit9d 
States, be, and remain, theirs forever — a home that shall nev- 
er, in all future time, be embarrassed by having extended 
around it the lines, or placed over it the jurisdiction of a 
Territory or State, nor be pressed upon by the extension, in 
any way, of any of the limits of any existing Territory or 
State; and, Whereas, the present location of the Cherokees 
in Arkansas being unfavorable to their present repose, and 
tending, as the past demonstrates, to their future de^readati'^n 
and misery; and the Cherokees being anxious to avoid such 
consequences, and yet not questioning their right to their 
lands in Arkansas, as secured to them by Treaty and resting 
also upon the pledges given them by the President of the 
United States, and the Secretar}^ of War, of March, 1818, 
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and 8th October, 1S21, in regard to the outlet to the West, 
and as may be seen o nreferring to the records of the War De- 
partment, still being anxious to secure a permanent home, . 
and to free themselves, and their posterity, from an embar- 
rassing connection with the Territory, of Arkansas, and 
guard themselves from such connection, in future; and, 
/Whereas, it being important, not to the Cherokees only, but 
also to the Choctaws, and in regard also to the question which 
may be agitated in the future respecting the location of the 
latter, as well as the former, within the limits of the Terri- 
tory or State of Arkansas, as the case may be, and their re- 
moval therefrom; and to avoid the cost which may atteiid 
negotiations to rid the Territory or State of Arkansas wlien- 
ever it may become, a State, of either, or both of those .Tribes 
the parties hereto do hereby conclude the following Article, 
viz: 

"Article 1. The Western boundary of Arkansas shall be 
and the same is, hereby defined, viz: A line shall be run, 
commencing on Eed River, at the point where the Eastern 
Choctaw line strikes said Eiver, and run due iSTorth with 
said line to the River Arkansas, thence in a direct line to the 
South West corner of Missouri. 

"Art. 2. The United States agree to possess the Chero- 
kees, and to guarantee it to them forever, and that guaran- 
tee is hereby solemnly pledged, of seven million acres of land, 
to be bounded as follows, viz: Commencing at that point 
on Arkansas River where the Eastern Choctaw boundary line 
strikes said River, and running- thence with the Western line 
of Arkansas, as defined in the foregoing article, to the South- 
west comer of Missouri, and thence with the Western bound- 
ary line of Missouri till it crosses the waters of Neasho, gen- 
erally called Grand River, thence due West to a point from 
which a due South course will strike the present North West 
corner of Arkansas Territory, thence continuing due South 
on and with the present Western boundary line of the Terri- 
tory to the main branch of Arkansas River, thence down said 
River to its junction with the Canadian River, and thence^ 
up and between the said Rivers Arkansas and Canadian, to a 
point at which a line running North and South from River to 
River, will give the aforesaid' seven millions of acres. Tn 
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addition to the seven million of acres thus provided for, and 
bounded, the United States further guarantee to the Chero- 
kee Nation a perpetual outlet. West, and a free and unmolest- 
ed use of all country lying West of the Western boundary of 
the above described limits, apd as far West as the sovereignty 
of the United States, and their right of soil extend/' 

By the foregoing provisions in this treaty, the bound- 
aries of the lands of the Cherokees in the Indian Territory 
were fixed until the treaty of February 14, 1833, (7 U. S. 
Stat, at L. p. 414) concluded at Ft. Gibson, where they were 
changed. At the same time and place, on February 14, 1833 
(7 U. S. Stat, at L. 417) the boundaries of the Creek Nation, 
in the Indian Territory, were also determined. 

On September 27, 1830, (7 U. S. Stat at L. p. 333) a 
treaty was entered into with the Choctaws at Dancing Eab- 
bit Creek, Mississippi, which provided for their removal west 
of the Mississippi Eiver, to the Indian Tcrritor3^ 

On January 24, 1826, (7 U. S. Stat, at L. p. 286) the 
United States entered into a treaty with the Creeks, in which 
they agreed to move West of the Mississippi Eiver, to a coun- 
try not possessed by the Choctaws or Cherokees ; and on Feb- 
ruarys 14, 1833, (7 IT. S. Stat, at L. p. 417) a treaty was en- 
tered into with the Creeks at Ft. Gibson, Indian Territory, 
defining the boundaries of their countr}^ in the Indian Terri- 
tory, and making provisions that the Seminole Indians of 
Florida should have a permanent and comfortable home on 
the lands set apart as the country of the Creek Nation; and 
that after that time the Seminoles should be considered a 
constituent part of the Creek Nation, but were to be located 
on some portion of the Creek Country by tliemselves. In 
pursuance with the provisions of this treaty, on March 28, 
1833, the Seminoles selected the Western portion of the Creek 
Country as the lands belonging to the Seminole Nation. 

In 1837, (7 U. S. Stat, at L. p. 605) by a treaty with the 
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Clioctaw and Chickasaw Nations, it was agreed that a Chick- 
asaw District or country should be carved out of the Choctaw 
Country, to be known as the Chickasaw District. And the 
Chickasaws agreed to pay the Choctaws the sum of $630,000, 
a3 compensation for this land. * 

An important treaty with the Choctaws and Chickasaws 
was concluded in 1855, (II F. S. Stat, at L., p. 611.) 

On September 13, 1865, a treaty or agreement .was entered 
into between the Five Civilized Tribes, at Ft. Smith, but it 
was not ratified by Congress. It seems that the Cherokees, 
Creeks, Choctaws, Chickasaws, and Seminoles entered into 
treaties with the Confederate States during the War, and re- 
nounced their allegiance to the United States, and after the 
war was ended, desired to reenter inte treaty stipulations with 
the United States. In reference to this treaty, or agreement, 
at the bottom of page 1051, in Volume 2, of Kappler on In- 
dian Affiairs, the following note is found: 

"This document is claimed by the Indian Office not to be 
a treaty, but simply an agreement which formed the bases for 
the treaty with the Seminoles of May 21, 1866, and of the 
treaty with the Creeks of Jime 14, 1866. It is not on file in 
the Indian Office and is found only in the report of the com- 
missioner of Indian Affairs for 1865. 

"In the Seminole and Creek treaties mention is made 
of the treaty of peace and amity at Ft. Smith September 10, 
1865. This date is evidently erroneous, as no treaty was 
made at Ft. Smith on that date. The agreement of Septem- 
ber 13, 1865, must have been the one referred to. 

"As to the signatures of the agreement the Commissioner 
of Indian Affairs, in his annual report for 1865, page 35, 



"All of the delegates representing the following tribes 
and sections of tribes, in the order given, had signed treaties, 
(some of them holding out for several days until they could 
agree among themselves:) Senecas, Senecas andShawnees, 
Quapaws, loyal Seminoles, loyal Chickasaws, loyal Creeks, 
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Kansas, Shawnees (uncalled for, but asking to be permitted 
again to testify their allegiance,) loyal Osages, tribes of the 
Whichita agency, loyaJ Cherokees, disloyal Seminoles, dis- 
loyal Creeks, disloyal Cherokees, disloyal Osages, Comanches, 
disloyal Choctaws and Chickasaws. 

"Friendly relations were established between the mem- 
bers of the various tribes hitherto at variance, except in the 
case of the Cherokees. The ancient feuds among this people 
are remembered still/^ ^ 

No other treaties of importance were entered into until 
the year 1866, when treaties were entered into with the Sem- 
inoles, March 31, 1866, (14 U. S. Stat, at L. p. 755) : the 
Chickasaws and Choctaws on April 28, 1866, (14 U. S. Stat, 
at L. p. 769) ; the Creeks on June 14, 1866, (14 U. S. Stat, 
at L. 785) ; and the Cherokees on July 19, 1866, (14 U. S. 
Stat, at L. p. 799.) The treaties of 1866 were the most im- 
portant of all, in as much as they provided for the allotment 
of lands in severalty. 

Before ending this paper, it might be of- interest to give 
a brief resume of the treaties of 1866, with the different na- 
tions comprising the Five Civilized Tribes as these treaties 
were the last entered into by them and the United States. 

The first of these, was the Seminole treaty of March 26, 
1866, concluded at Washington. It provided, among other 
things, that a right of way for railroads be granted through 
the Seminole lands; and the Seminole Nation agreed that 
Congress should pass such legislation as it might deem neces- 
sary for the better administration of the rights of person and 
property within the Indian Territory. The Seminoles also 
agreed that a XJ. S. Court or Courts may be established in said 
territory with such jurisdiction, and organized in such man- 
ner as Congress may, by law, provide. 

The next treaty was with the Choctaw and Chickasaws, 
April 28, 1866, and concluded in the City of Washington. 
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This treaty provided that slavery and involuntary servitude, 
otherwise than in punishment of crime after convictiou, 
should cease in said nations. It also provided for the ces- 
sion of all lands west of the 98th Meridian, known as the 
leased district, and the United States agreed to pay for the 
same, the sum of $300,000. It provided for the right of way 
through their lands for railroads; and the nations agreed 
•■ that Congress sho^uld pass such legislation as it deemed neces- 
sary for the better administration of justice and the pro- 
tection of the rights of personal property within the Indian 
Territory, provided^ however, such legislation should -not in 
any wi^ iuterfere or annul their present tribal organiza- 
tion, or their respective legislation, or judiciaries, or the rights 
laws, privileges or customs of the Choctaw and Chickasaw Na- 
tions, respectively; it also provided for the organization of 
a Choctaw and Chickasaw legislature, and prescribed its 
powers; and also agreed that the Nations could establish such 
TJ. S. Court or Courts in said territory, with such jurisdic- 
tion and organization as Congress may prescribe, provided^ 
that the same should not interfere with the local judiciary of 
either of said Nations; it also provided for the survey and 
division of lands in severalty, and for the establishment of 
a land office at Boggy depot in the Choctaw Nation ; and that 
sections No. 16 and 36 be reserved for schools; and also pro- 
vided for the laying out of town lots in tjwns vil- 
lages, or hamlets, if the legislative authorities of the nation 
saw fit so to do; it also provided, that the rights, givQn to 
the Choctaws and Chickasaws respectively, should extend 
to all persons who became citizens by adoption or inter- 
marriage of either of said Nations, or who, thereafter, 
may become such; it is also provided that every white per- 
son who, having married a Choctaw or Chickasaw, resides 
in the Choctaw or Chickasaw Nation, or who has been adopted 
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by the legislative authorities is to be deemed a member of 
said Nation shall be subject to the laws of the Choc- 
taw and Chickasaw Nations, according to his domicile, 
and to prosecution and trial before their tribunals and to 
punishment according to their laws in all respects as though 
he was a native Choctaw or Chickasaw ; it also provided 
that no persons should expose goods for sale, as a trader, 
without a permit rvf the legislative authorities of the Nation 
he may propose to trade in, or that no license was to be 
required to authorize any member of the Choctaw or 
Chickasaw Nations to trade in the Choctaw or Chickasaw 
country; the United States also promised and agreed that no 
white persons, except officers^ agents, and employees of the 
Government, and of any internal improvemeht company, 
or persons traveling through or temporarily sojourning in 
either of the said Nations, shall be permitted to go into said 
territory; and that postoffices should be established and main- 
tained by the United States at convenient places in the Choc- 
taw and Chickasaw Nations. 

The treaties with the Creeks and Cherokees covered 
practically the feame grounds as those mjentioned in the 
the Choctaw and Chickasaw treaty. The treaties of 1866, 
above referred to, were the basis of the present agreements 
under which the tribal existence or organization of the Five 
Civilized Nations cease to exist on March 4^ 1906. It might 
not be generally known but, at the beginning of the tre-^ty 
relations of these tribes with the United States, they owned 
and occupied the vast territory now embraced within the 
limits of South Carolina, North Carolina, Georgia, Alabama, 
Mississippi, Tennessee, and part of Florida, excepting the 
small portion that was occupied by the whites at the time of 
the Eevolutionary War. The present limits of the Indian 
Territory and Oklahoma, is the small area to which they have 
been confined since the early Thirties. 
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Congress in the Act of March 3, 1871, ( 16 U. S. Stai 
at L. p. 566) provided, ^T^hat, hereafter, no Indian Nation 
or Tribe within the territory of the United States shall be 
acknowledged or recognized as an independent nation, tribe, 
or power with whom the United States may contract by 
treaty/^ 

As a sample of the recognition the United States gave 
to these Tribes before this time, one of the treaties with the 
Choctaw Nation was clothed with stately verbiage that char- 
acterized a treaty made with some foreign power. As, for 
example, the following: 

"Whereas, a treaty between the United States of America 
and the Mingoes, Chiefs, Captains and Warriors of the Choc- 
taw Nation was entered into at Dancing Eabbit Creek, on 
the 27'th day of September, in the Year of our Lord One 
Thousand Eight Hundred and Thirty, and of the Ipdepen- 
dence of the United States the Fifty-fifth, by John H. Eaton 
and John Coffee, Commissioners on the part of the United 
States, and the Chiefs, Captains and Head Men. of the Choc- 
taw Nation, on the part of said Nation, which treaty, together 
with the supplemental article thereto, is in words following 
to-wit: * * * 

"Now, Therefore, Be it known that I, Andrew Jackson, 
President of the United States of America, having seen and 
considered said treaty, do, in pursuance of the advice and con- 
sent of the Senate, as expressed by their resolntion of the 2l8t 
day of February, 1831, accept, ratify, and confirm the same, 
and every clause and article thereof, with the exception of 
the pre-amble. 

"In Testimony Whereof I have caused the Seal of the 
United States to be hereunto affixed, having signed the same 
with my hand. 

"Done at the City of Washington, this 24th day of Feb- 
ruary, in the year of our Lord One Thousand Eight Hundred 
and Thirt3^-0ne, and of the Independence of the United 
S-tates the Fifty-fifth. 

"Andrew Jackson. (L. S.) 

"By the President, M. Van Buren, Secretary of State.^^ 
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Since 1871, Congress has entered into no treaties with 
the Five Civilized Tribes, but in lieu of treaties has entered 
into agreements, which provide for the cession or sale of lands 
belonging to the several tribes, and providing a method for 
winding np their affairs. 

It seems that from the time of the formation of the Col- 
onies in the United States until the present time, the pos- 
sessory title of the Indians was recognized as being paramount 
to that of the Government, and could only be extinguished 
by a cession made by a treaty or by agreement. 

It may not be generally known, but what is now known 
as Oklahoma Territory, with the exception of Beaver county, 
was, at one time, owned by the Five Civilized Tribes and was 
ceded to the United States by them in the following treaties, 
namely : 

Treaty of August 7, 1856, with the Creeks and Seminoles, 
(IIU. S. Stat, at L. p. 699.) 

Treaty of March 21, 1866, with the Seminoles, (14 U. S. 
Stat, at L., p. 755.) 

Treaty of April 28, 1866, with the Choctaws and Chick- 
asaws, (14 U. S. Stat, at L., p. 769.) 

Treaty of June 14, 1866, with the Creeks, (14 U. S. Stat, 
at L., p. 785.) 

Treaty of June 19, 1866, with the Cherokees, (14 U. S.. 
Stat, at L., p. 799.) 

From reading the preamble of some of the treaties with 
the Five Civilized Tribes, Congress agreed with them in refer- 
ence to the formation of an Indian state. It will be seen thai 
if Congress sees fit to pass a statehood bill embracing in one 
state the present limits of Oklahoma and Indian Territory, it 
would not be violating any of the provisions of the treaties 
with these tribes as, at the time the treaties were entered into. 



104 THE BAR ASSOCIATION OF 

the present limits of Oklahoma and 'Indian Territory were 
embraced in territory belonging to the Five Civilized Tribes. 
Much might be written on this subject by reviewing the 
sixty-four different treaties and commenting on their provis- 
inos and the causes for their enactment. But an examination 
of most of them reveals the fact that they were caused by 
encroachment of the whites upon Indian lands. 

CHAS. M. FECHHEIMEE. 
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JUDGE DICKERSON'S ADDRESS. 



"The object of a trial is to discover the truth of the matter 
in controversy/^ this is the sole and only purpose which brings 
the jury, the lawyers and the trial judge into the organiza- 
tion called the court. In the matter of obtaining a jury, 
very large latitude is permitted in questioning individual 
jurors, their education, the locality from which they come, 
their environments, as far as possible, are brought out by 
the proper questions for the purpose of finding out whether 
there might be some influence, even unknown to them, that 
might work as a silent witness in the trial of the case. This 
h»s been the rule since the beginning of jury trials, and it 
has been found an exceedingly wholesome rule. This rule 
can not be applied to the trial judge.. It is supposed, by 
reason of his education and his large experience in the prac- 
tice prior to his selection as judge, that he is proof against 
any silent witness that might be hovering around him in the 
way of his early education, training, or his personal views. 
In other words, it is taken for granted that when his certifi- 
cate of election, or his commission, is handed to him, it places 
him in a higher atmosphere, where he is able at once to throw 
off all outside influences and be able to try any case impar- 
tially. . It matters not how strong a man he may have been 
prior to his selection in the advocacy of laws against cpr-> 
porations or crushing out the tiTists or it matters not how 
long he may have been attorney for an organized trust, or 
for a great system of railroads, all these influences are sup- 
posed to as once go away upon his taking the oath of office. 

Bar Ass'n— 8 
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A BEAUTIFUL THEOEY. 

This is a most beautiful theory; it is exceedingly grati- 
f3riiig to the legal pfofesAioti, fot oat of- thil profession only 
can such a transition occur. And may I say to you that 
through the ages in which this judicial system has come to us, 
the record is that a great majority of the judges have made 
good along this line. True it is that one of our federal 
judges in a decision has said, that the mistakes of 
juries Were few compared to the mistakes of trial judges ; that 
only once in a while was a case reversed by reason of the mis- 
takes of the jury, while the law books were full of reversals 
caused by the mistakes of judges. 

How proud we may be that there are but few judges in 
the United States who have ever been charged with criminal 
corruption. It is quite likely that of the large per cent of 
reversals, many of them may be due to the silent witness 
that unconsciously pleads at the bar of our judgment whether 
we be lawyers or whether we be judges, and causes us to con- 
strue the la\v or to adjudge the fact differently from what we 
would if it were hot for our early education or environment, 
or for some inAuehce that is always with us, yet which per- 
sonally we cannot detect. It is this same witness that we are 
searching for \^hen we so catefully scrutinize the jury. We 
are anxious to have every witness, on the witness stand. We 
wa;nt the trial in the open. We do not think that a juror 
would be fit to sit in a case, for example, in a damago case for 
slander, if he had recently been either a plaintiff or defendant 
in a slainder suit; althou^ he may have otherwise been a 
fair, average man in the community. The object of a jury 
trial is to get the concensus of opinion of the community upon 
a given subject. And with this man it would be feated' 
that his experience in his recent difficulties, or his prejudice, 
or some siihilaritv in the case against him and the one on 
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trial might quietly influence him. He is rejected. The same 
objection could not and would not be made against a trial 
judge for the same cause, although he had beeii but recently 
ihfe victim of the poison arrows of slander, and althougli Ke 
had drank of the depths of sorrow and suffering from the in- 
fluence of the slanderer. 

ALWAYS ON TRIAL. 

Why have I entered into this discussion? It is to pre- 
sent to you the thoTight that the trial judge is always on trial. 
In the trial of every case he, knowing that there is no way 
for the litigants to ply him with the questions that they do 
to the jury who may try the questions of fact, while knowing 
that he is by reason of his position, placed where counsel 
would not even suggest the silent witness, yet he knows that 
he has within his own mental make-up all the silent witnesses 
that his fellow men generally have to deal with. He con- 
stantly searched himself and a|)plie® himself to the task of 
giving a clean, careful, honest judgment to the every point 
that may come up in the trial of the case, and freeing himself 
as far as possible from all outside considerations. And are 
you not proud that among the hundreds of trial judges that 
you have been connected with, that they have done so well at 
the difficult task that they constantly have before them? I 
am sure you are. I'he task is even greater than you are in- 
clined to think. 

Government is so closely connected with the courts, 
and the courts so closely connected with the' government. 
What a striking illustration of this it is to consider a man 
in the position of United States senator, a position of the 
greatest honor in the gift of a free government, save possibly 
the ^preme court of the United States, and the presidency. 
And yet when it comes to the question of v^hethei* or not in. the 
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state of Oregon he has acted his part fairly and honestly 
with his fellow men, and whether or not he haa heen true to 
the trust so generously confided in him hy his people, the 
glare of the United States senate counts for naught; the 
power and influence of his position counts for naught. He 
takes his place as a common, ordinary defendant. He choosss 
his trial jury in the same manner as the petty thief choosef; 
his. And while in times past the nation has listened to his elo- 
quence and felt the effect of his power, yet now, when it comes 
to the question of the discovery of the truth, twelve ordinary, 
every-day, honest men are selected from the various business 
occupation of the state of Oregon, and he waits with baited 
breath and pallid face to the reading of the verdict of ^^guilty, 
or ^^not guilty." An illustration of this kind shows exactly 
where the courts stand in the great affairs of the nation,' 
How sacred the trust imposed upon every individual who 
takes part in the trial of a case. 

LITIGANTS AT THEIE WOBST. 

In the trial of a case the trial judge sees the Utigants, 
generally at the worst. They come into court as a culmina- 
tion of a series of difficulties and contentions. They come 
in often with the feeling that they must win, right or wrong, 
they must win. The lawyer who has their case is also on 
trial. He is a sworn officer of the- court. He must care- 
fully present the rights of his client. In doing so he has 
his limitation over which as an honest man he must not step. 
That limitation is that he must not deceive the trial judge, 
and he must not intentionally deceive the trial jury. 

FAILUEE OF JUSTICE. 

If there should be a wanton failure of Justice by reason 
of the failure of the performance of a plain duty on the 
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part of lawyers, jurors, or trial judges, with the result 
that the truth of the investigation was never discovered, 
then organized free government has in that ca^e been 
a failure. If a verdict is rendered by a jury with less 
evidence in a case where a corporation is defendant ais^ 
a citizen the plaintiff, than would have been rendered if 
the parties litigant were two neighbors, by reason of the 
general silent influence of the prejudice against corpor- 
ations, then organized free government has in that case 
failed. If, in a case where a black man was on trial, charg- 
€fd with the theft of chickens, the silent witness should be 
in evidence, and he should be convicted upon less evidence 
than would a white man under the same circumstances, 
then organized free government has in that case failed. If 
in a case .where an Indian was undertaking to assert his 
rights in the courts and get a proper compensation for the 
land which the government has generously given him, 
and a jury composed of tenants upon Indian land should 
render a verdict against him with less evidence than^ it -v^ould 
if he were a white man, through the influence of the silent 
and ever present witness, then, in that case, organized free 
government has failed. In other words, every time there 
is a failure of justice in a final verdict^ our free govean- 
ment being always on trial, has received a serious and un- 
merited blow. 

Many sub-subjects suggest themselves to the subject in 
question, each of which would be sufficient for a general 
discussion. How shall a trial judge act when he sees in a 
trial counsel opposing each other so widely different in in- 
tellectual ability, in education, in working energy, one be- 
ing always prepared at every turn of the case with text book, 
precedent and decision, while the other, being slow in in- 
tellect, slothful .in action, and negligent in preparation 
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The battle is uneven. Shall the lawyej* who prepares be 
discouraged by the trial judge 3upplyiiig his deficient op- 
pQnent with suggestions, thus paying a premium tomedioc- 
raty and dixelection in duty, to slothfulness aad inaction? 
Shall itjhe premium which has always been p?tid for brains 
and night oil go iqj: naught ? Shall the trial judge sit by and 
see a case go wrong because one man is able to employ able 
and energetic counsel, while the other is satisfied or only 
able tp employ a man of small ability ajid smaljl woirJang 
power? I will not undertake to answer these questions that 
I have suggested but I will say that personally I believe tha^; 
the trial judge\ should always have a full supply of exceptions 
and bjei free with their giving. He should assist in every pos- 
sible effort to appeal, where parties feel in the least that ttiey 
have been wronged. As for my part I would rather be re- 
versed a hundred times than to think for a moment that I 
had unjustly deprived a man of an hour's sweet liberty or a 
dollar of his precious property. 

' The trial judge ^hpuld follow the decisions apd priiwjir 
pies <>f law laid down by the higher courts; he should follow 
precedjents, but h^e should ^6t worship the past to such an e?c- 
tent that he can not see that the ever advancing pivilization 
of our people, that law must change, that conditions changiD 
principles which Jaave been based upon the precedents of a 
hundred years; and should he find a place wherie justice rcr 
quir<e& the setting aside of aa ancient precedent, he should not 
for a moment hesitate. 

Thja trial judge. should be the most humble of all the 
people; he, above all other men, sho]ald never swell up. Every 
day of his liie, his experience in the court room teaches him 
that he really k»ows very little of the great world of truth 
there is Jp discover. And of all the weaknesses that pian 
is heir to, the ^welling up propess is the weaj^est. 
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And may I say in closing this short address that there 
is one silent witness that I believe the trial judge should 
always have wi& him, should always be his counselor/ and 
that is thB trial judge's heart. It^s every beat is love; it tells 
you constantly the story of human weakness,it's intellect's 
companion; it's the balance wheel of the mind; in sunshine 
and in shadow, it sings the song of the brotherhood of man. 
A large he?irt in partnership with a large mind will make a 
gOQd trigl judge. 
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LAND TITLES IN THE CHEROKEE NATION 

W. H. KORNDGAY, VENITA. 



The lands embraced in what is now knawn as the Chero- 
kee Nation originally were claimed by the Osages and by 
Article 1 of the treaty entered into between the Osage tribe 
and the United States on the 2nd day of JTnne, 1825, the rights 
of the Osages thereto were ceded and relinquished to the 
United States, tliough there seems to have been reserved 
some small tracts of land for certain members of the Osage 
tribe. 

Subsequent to the making of the Osage treaty, on the 
6th of Miay, 1828, the United States entered into a treaty 
with the Western Cherokees, and by Article 2 of that treaty 
the United States agreed "to possess the Cherokees and to 
guarantee it to them forever, and that guaranty is l»ereby 
solemnly pledged of seven millions of acres of land, to be 
bounded as follows :*^ and the bounds set out embraced the 
land known as the Cherokee Nation as well as other lands; 
and by Article 3 of the same treaty the United States agreed 
to have the lines run and to remove all white persons to the 
east of the eastern line of the land so guaranteed and also 
to keep all white persons from the west of this line in future. 
By Article 6 of the same treaty the United States agreed 
that whenever the Cherokees desired it, that it would give to 
them a set of plain laws suited to their condition, and that 
when they wished to lay off their lands and to own them 
individually, that a surveyor should be sent to make the survey 
at the cost of the United States. 

By a subsequent treaty, of date of February 14, 1833, 
entered into behveen the United States and the Western 
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Cherokees, this guaranty was again repeated, the language 
of the guaranty being: 

"The United States agrees to possess the Cherokees and 
to guaranty it to them, forever, and that guaranty is, hereby 
pledged of seven million acres of land/^ and the boundaries 
are given embracing the present territory known as the Chero- 
kee Nation; and by the last clause an outlet as far west as 
the sovereignty of the United States and the right to soil 
extended was granted to the Cherokees, and, it was agreed 
that letters patent should be issued by the United States as 
soon as practicable for the land guaranteed by the treaty, and 
by Article 3 of said treaty the 6th Article of the treaty of 
May 6, 1828, concerning the giving of laws and the sending 
of a surveyor at the expense of the United States, was an- 
nulled. 

In the treaty of December 29, 1835, concluded in the 
state of Georgia with the Eastern Baud of Cherokees, in 
Article 2 the treaty of May 6, 1828, and the treaty of May 
14, 1833, were referred to as having guaranteed a conveyance 
by patent to the Cherokee Nation of Indians of the land 
now embraced in the Cherokee Nation, and th^ Uniited 
States by said Article, reiterated its guaranty, and by Article 
3 agreed that the land should be patented to the Cherokee 
Nation of Indians ; and by Article 5 of said treaty the United 
States agreed that the lands should at no future time with- 
out the consent of the Cherokee Nation be' included with the 
territorial limits or jurisdiction of any state or territory. Ar- 
ticle 5 being as follows : 

"The United States hereby covenant and agree that the 
lands ceded to the Cherokee Nation in the foregoing article 
shall, in no future time without their consent, be included 
within the territorial limits of jurisdiction of any state or 
territory. But they shaJl secure to the Cherokee Nation the 
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right hy their nationa] councils to make ai?.d carry ipto eflEeet 
all such laws as they may deem necessary for the govemmeut 
and protection of the persons and property within their own 
country belonging to their people or such persons as have 
connected themselves with them; provided always that they 
shpll not be inconsistent witia the ccoustitution of the United 
States and such sifits of coogresa s^ have been or may be passed 
regulating trade aad intercourse with the Indies; aud also, 
that they shall not be considered as extended to such citizens 
and army of the United States as may travel or reside in the 
Indian country by permission according to the laws and 
regulations established by the government of the same/ 

By Article 4 the United States agreed to extinguish 
for the benefit of the Cherakees the title to the reservation 
that were made in the Osage treaty of 1825 to certain half- 
breeds of the Osage tribe. 

Pursuant to these guarantees a patent was made by 
President Van Buren on the 31st day of December, 1838, 
for the lands now known as the Cherokee Nation, the lan- 
guage of the granting clause being as follows: 

"Therefore, in execution of the agreements and stipur 
lations contained in the said several treaties^ the United 
States have given and granted, and by these presents do 
give and grant, unto the said Cherokee Nation, the two 
tracts of land, so surveyed and hereinbefore described, con- 
taining in the whole fourteen million, three hundred and 
seyentyrfour thousand one hundred and thirtyrfive aores, 
and fourteen hundredths of an ^cre, to have and to hold the 
same, together with all rights, privileges and appurtenances 
thereto belonging to the said Cherokee Nation forever; sub- 
ject, however to the right of the United States to permit 
other tribes of red men to get salt on the salt plain on the 
western prairies referred to in the second article of the 
treaty of the twenty-ninth day of December, one thousand 
eight hundred and thirty-five, which salt plain has been 
ascertained to be within the limits prescribed for the outlet 
agreed to be granted by said article; and subject also to all 
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the other rights reserved to the United States, in and by the 
articles hereinbefore recited to the extent ai^d in the manner, 
in which the said rights are so reserved; and subject also to 
the condition provided by the act of congress of the twenty- 
eighth of May, one thousand eight hundred and thirty^ re- 
ferred to in the above recited third article, and which condi- 
tion i8,that the lands hereby granted shall revert, to the Unit- 
ed States, if the said Cherokee Nation becomes extinct, 0-r 
abandons the same/^ 

Pursuant to the provisions contained in the various treat- 
ies, the Eastern Band of Cherokees migrated to the Cherokee 
Nation, and on the 6th of September, 1839, the people of the 
Cherokee Nation in national convention assembled adopted 
a constitution. Howeyer, dissentions arose among the 
Cherokees, so that the United States was again called upon to 
interfere, and so on August 6, 1846, at Washington, another 
treaty was made with the Cherokees, reciting their troubles. 
By Article 1 of that treaty it was provided as follows : 

"That the lands now occupied by the Cherokee Nation 
shall be secured to the whole Cherokee people for their com- 
mon use and benefit; and a patent shall be issued for the 
same, including the eight hundred thousand acres purchased, 
i?i conforniity with the provisions relating thereto, contained 
in the third article of the treaty of 1835, and in the third 
section of the act of congress approved May twenty-eighth, 
1830, which authorizes the president of the United States, in 
making exchanges of lands with the Indian tribes, ^to assure 
the tribe or nation with which the exchange is made, that 
the United States will forever secure and guarantee to them, 
and their heirs or successors, the country so exchanged with 
them; and if they prefer it, the United States will cause a 
patent or grant to be made and executed to them for the 
same; Provided, always, that such lands shall revert to the 
United States if the Indians become extinct or abandon the 
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Tlie next treaty was made after the Civil war, in July 
1866. The treaty pf 1866 provided in Article 9, as follows : 

"The Cherokee Nation having, voluntarily in February, 
eighteen hundred and sixty-three, by an act of the national 
council, forever abolished slavery, hereby covenant and agree 
that never hereafter shall either slavery or involuntary ser- 
vitude exist in their nation otherwise tlian in the punishment 
of crime, whereof the party shall have been duly convicted, 
in accordance with the laws applicable to all the members of 
said tribe. alike. They further agr^e that all freedmen who 
have been liberated by voluntary act of their former owners 
or by laiw, as tv'ell as all free colored persons who were in the 
country at the commencement of the rebellion, and are now 
residents therein, or who may return within isix months, and 
descendants, shall have all the rights of nafive Cherokees: 
Provided, That owners of slaves so emancipated in the Chero- 
kee Nation shall never receive any compensation or pay for 
the slaves so emancipated/^ 

And by Article 11 it was provided as follows: 

^^The Cherokee Nation hereby grants a right of way 
not exceeding two hundred feet wide, except at stations, 
switches, water stations, or crossings of rivers, where more 
may be indispensable to the full enjoyment of the franchise 
herein granted> and then only two hundred additional feet 
shall be taken, and only for such length as may be absolutely 
necessary, through all their lands, to any company or cor- 
poration which shall be duly authorized by congress to conT- 
struct a railroad from any point north to any point south, 
and from any point east to any point west of, and which 
may pass through, tbe Cherokee Nation.^^ 

By Article 14 the right to the use and occupancy of 
not exceeding one hundred and sixty (160) acres was grant- 
ed to such society or denomination which had already erect- 
ed or which thereafter with the consent of the National 
Council should erect, buildings within the Cherokee countrj 
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for missiojiaTy or educational purposes, with a proviso thAt 
the buildings should not.be sold without the consent x)f the 
secretary of the interior; and by Article 15 provision was 
made for the settling by the United States of friendly In- 
dians in the Cherokee Nation, on such terms as might be 
agreed upon, with a proviso for these friendly Indians to 
be incorporated into and become members of the Cherokee 
tribe; and by Article 20 it was provided that whenever the 
Cherokee National council should request it, the secretary of 
the interior should cause to be surveyed and allotted this 
land, at the expense of the United States. 

Under these various treaties, members of the Cherokee 
tribe from time to time segregated so much of the public's 
lands belonging to the Cherokee Nation ^s the respective 
member saw fit,the segregation mostly being made by white 
persons under leases granted by the member of the tribe who 
thereafter claimed the place was segregated as his own indi- 
vidual property. A great many of these leases ran for from 
ten; to fifteen years and called for very meager improvements, 
so that the practical result was that the improvements placerl 
upon the land by the white person, in a great many instances 
were of little value when the Cherokee came into possession 
of the land. 

Under the provisions of the treaty of 1866 something 
like a thousand persons belonging to the Delaware tribe in 
the «tate of Kansas were admitted into the Cherokee Nation, 
and were placed on what is known as the Eegistered EoU 
of Delawares. An agreement was made between the Chero- 
kees and these Delawares on the 8th day of April, 1867, 
under the terms of which and the treaty of 1866 the Dela- 
wares emigrated and took up their homes in the Cherokee 
Nation. In that agreement there was a pipvisipn guarantee- 
ing to each of the Delaware^ incorporated into the Cherokee 
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!Nation uader the agree?«ieiit one hundred and sixty ac!*es of 
land in the event 6f an allotment and there was anothei* 
provision for the Delawares paying into the national funds of 
the Cherokee Nation "a sum of money, whi6h shall sustain 
the same proportion to Uie existing ('herokee National fund, 
that .the number of Delax^ares roistered as above mentioned 
and removing to the Indian country, susfetins to the whole 
numiber of Cherokees residing in the Cherokee Nation." 

After the making of this agfeemtot and the emigratiori 
of the person entitled to come undef it, the National Gouneil 
admitted something like a dozen persons that had belonged 
to the Delaware tribe but who had not come with the Dela- 
wares, the language of the acfcs admitting them being varied 
— ^some of the acts speaking of them as Delaware Indians^ 
others, apparently on their face, undertaking, to confer flie 
same rights as the original registered Delaware had, and 
all providing for the payment of the same amount into the 
national treasury. 

Besides the Delawafes, the Shawnee tribe was admitted 
into the Cherokee Nation by a compact entered into on the 
7th day of June, 18tS9, but in the case of the Shawnees there 
wm no provisioti for any special amount of land, but they 
were admitted on equal terms with the native citizens of 
the Cherokee Nation, with at proviso that the Shawnees 
should permaneaotly locate in, the Cherbkee Nation within two 
years from the date of the ratification of the agreement 
After the main body of the Shawnees came to the Chero^ 
kee STation a few persons were by the National Council ad- 
mitted as Shawnees. 

Besides these persons of the ]|)eiaware and the Shawnee 
trihes, the Cherokees from time to time admitted othir per- 
sons who cOuM trace -^eir Cherokee bJood, the theory of 
the admission being that they were persons who had expa- 
triated themselves and desired to be reinstated to citizenship. 
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Tot y6ars the Chei*okeed had laws oti the subject of the- 
adoption of white men and foreigners, a;nd under these ta^- 
ious laws a great many persons had intewnafried into the 
Cherokee Nation. The fesult of these various laws and 
tfieaties was that thete Were five classefe of citizens Hi th6 
Cherokee Nation, "the result of these various laws and 
Shawnees, freednien and the white adopted, and those were 
the classes at the time of the passage of the Curtis bill aiid 
at the time of the passage of the act of July 1, 1^02, which 
was ratified by the Cherokee people by a species of referen- 
dum on the 7th day of August, 1902. 

Under the revisions of the Curtis bill, which was pass- 
ed in 1898, and which provided for the allotment of the 
surface of the land, nothing was done in the way of divid- 
ing the lands of the Cherokee nation, though some townsitos 
were surveyed under the provisions of the Curtis law and 
laws passed thereafter, by the TTnited States on the subject of 
laying off towUfiited; So that it might practically be said that 
land there now in the Cherokee nation are held under the 
provisions of the patent of 1838, as modified by the treaty of 
1866 and the act of ituly 1, 1902, which is commonly spoken 
of as the "treaty" in view of the fact that it was provided 
that the act should not be effective unless ratified at an elec- 
tion to be held for the purpose of ascertaining the wishes of 
the Cherokee people. It will be observed tiat the words, 
"Cherokee Tribe of Indians,'' "Cherokee Nation" and 
"Cherbkees" are very frequently used as meaning the samo 
thing. 

Under the provisions of the act of July I, 1902, there 
were certain reservations from allotment, namely ; Lands 
set apart for townsites ; lands granted to the railway com- 
panies for right-of-way, depots, stations, grounds, water 
stations, stock yards and similar uses connected with the 
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operation and maintenance of the railroads; two and neigh- 
borhood cemeteries and various small tracts throughout the 
nation for schools and churches. That after these reserva- 
tions were made, the balance of the lands of the Cherokee 
nation should^ be considered an allottable lands, and that 
the lands should be appraised at. its true value, and that 
each citizen should re(^ive land equal in value to one hun- 
dred and ten acres of the average allottable lands of the 
Cherokee nation, and that in making the allotments the 
land should be considered as subdivided into ten acre lots, 
and that at the time of the selection of the land an amount 
equal in value to forty acres of the average allottable land 
should be. designated as a homestead. It was further pro- 
vided in said agreement that the homestead should be inalien- 
able for twenty-one years, and the balance of the land should 
be inalienable for five years ; and there was also another pro- 
vision to the effect that the land could be leased,, for agri- 
cultural purposes for a term not exceeding five years, for 
grazing purposes for a term not exceeding one year, without 
the consent of the secretary of the interior, and that min- 
eral leases for a term not exceeding fifteen years could he 
made with the consent of the secretary of the interior, and 
grazing leases for a longer period that one year nould b.^ 
made with his consent, and agricultural leases for a longer 
period than five years could be made with his consent. The 
lands of the Cherokee nation were appraised by a board of 
appraisers, and it was found that an allotment therein was 
figured at $325.60, though as a matter of fact the actual 
value of the land is far greater. 

On April 21, 1904, congress inserted in the Indian appro- 
priation bill a provision as follows: 

"And all the restrictions upon the alienation of lands of 
all allottees of either of the Five Civilized Tribes of Indians 
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who are not of Indian blood, except minors, are, except as 
to homesteads, hereby removed and all restrictions upon ihe 
alienation of all other allottees of said tribes, exc-ept,. minors 
and except as to homesteads, may, with the approval of tha 
secretary of the interior, be removed nnder such rules and 
regulations as the secretary of the interior may prescribe, 
upon "application to the United States Indian ajent at thi 
union agency in charge of the Five CivilizMi Tr'bes, if said 
agent is satisfied upon a full investigation of each indi\"idual 
case that such removal of restrictions is for the V»est interests 
of said allottee. The finding of the. United States Indian 
agent and the approval of the s x:Tet<iry of .the interior shall be 
in writing: and shall be recorded in the same manner as pat- 
ents for lands are recorded/' 

Under this act tho^e persons that are on the frt-ediii*^n 
roU, apparently, were empowered to sell their surplus land 
as well as such persons as were on any roll that were rot 
of Indian blood. In the Cherokee nation there were on tli* ' 
freedmen roll, probably 4,000. and there were probably 2,T0 » 
white adopted citizens. 

Besides these .there were two or three individuals th:it 
were white persons that were enrolled as Cherokee citizens as 
being members of the Delaware tribe, and also two or thre^ 
that were white persons that were enrolled as Cl.eroke.* citi- 
zens as being members of the Shawnee tril»e. And und r 
the provisions of tliis act all freedmen who are not minors 
and these wliite persons, to whom allotments have bt en mad* . 
are permitted to sell their surjdus lands: and imder the pr - 
visions of this law a great many persons who ar»? of In liiin. 
blood and on the regular Cherokee rolls hive a]«v>'i'd to xhr 
Indian agent for the removal of the restniints uron the a^ie'i- 
ation of their surplus land. At first very few s^.K-b applc-i- 
tions were allowf^. the Indian agent apparently acting u]x>n 
the theory that everybwly in the Cherokee nation needed 
guardians, though as a matter of fact there are a great manv 
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persons of Cherokee blood who are far above the average in 
the United States in the point of intelligence and business 
sagacity, and very frequently the person whose application 
was turned down upon the ground that he was not com- 
petent to handle his own affairs had more business sagacity 
than the majority of th(? office holders in the United "States 
However, at the present time the removal of restrictions is 
a comparatively easy matter, as the authorities have at last 
recognized the fact that the law was passed for a purpose 
and according to newspaper report the secretary of the in- 
terior is now willing that the restrictions upon the alliena- 
tion of the surplus lands of all persons in the Cherokee nation 
shall, by an act, be removed, saving and excepting the full- 
blood Indian, over whom the secretary thinks a guardian- 
ship should still be preserved. 

At the present time something over four-^fifths in acreage 
of the allottable land in the Cherokee nation has been allot- 
ted, and there are enough persons have not allotted lands as 
yet who have either been enrolled and whose enrollment has 
been approved by the secretary of the interior or will in all 
probability be enrolled, to take up the entire amount of al- 
lottable lands ill the Cherokee nation, in as much as the al- 
lotments of the white adopted are held up pending a decision 
by the supreme court of the United States as to their right to 
allotments and children bom since September 1902, have 
not been provided for. 

It will thus be seen that at the present time in the 
Cherokee nation it is possible for an outsider to buy lands 
upon which to farm or carry on any other kind of business 
and obtain a good title therefor, though before doing so com- 
mon prudence would require him to make a thorough inves- 
tigation as to the title. 

Owing to the fact that there are valuable deposits of 
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oil and gas in the western part of the Cherokee nation, and 
that a great many persons have sought and obtained leases 
upon the lands therein for the mining of oil and gas, a large 
part of the lands in the western part of the Cherokee nation 
have been allotted and a great many of the allotments have 
been leased out for mining purposes. In the central part 
of the Cherokee nation and the eastern part as yet there has 
been very little leasing for mineral purposes, and conse- 
quently, there are not so many incumbrances upon the land. 
So far as the towns are concerned, under the provisions 
of the act of July 1, 1902, in case that the Cherokee nation 
under its towns'ite laws had sold town lots, ais it had fre- 
quently done any person in possession or having the right 
to possession of town lots which had been laid off by the 
Cherokee Nation and sold, and having improvements there- 
on other than temporary buildings, fencing and tillage had 
the right to purchase the lot at one-fourth of its appraised 
value ; and any person holding such a lot on which there were 
no improvements had a right to purchase it at one-half of 
its appraised value; and any citizen of the Cherokee nation 
having an improved lot which had not been laid off and 
sold by the Cherokee nation was entitled to purchase it at 
one-half of its appraised value; and any person having an 
improved lot which had not been laid off and sold by the 
Cherokee nation was entitled to purchase it at its appraised 
value; and in accordance with the act practically all of the 
town. lots in the Cherokee nation have been appraised and 
sold to the persons entitled to buy, and most of the pay- 
ments have been made on them. With reference to the un- 
improved lots that had not been laid off by the Cherokee 
nation, they were sold to the highest bidder, and practically all 
such lots in the Cherokee nation have been disposed of, and a 
great many of them have been paid out and patents issued 
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therefore. The terms of purchase of the improved lots was 
ten per cent within sixty days after appraisement and schedule 
fifteen per cent within four months, aud the remainder in 
three annual installments; and the terms of purchase of the 
imimproved lots was twenty-five per cent at the time of sale, 
twenty-five per cent within four months thereafter, and the 
remainder in two annual installments, the deferred pay- 
ments being without interest. Provision was further made 
for the sale of lots on deferred payments were not made, but 
it has not come to the knowledge of the writer tliat any lots 
have yet been sold for non-payment of the deferred pay- 
ments. 

So far as railroad grants are coiiciTned in the Chero- 
kee nation, there never was granted to any railroad running 
through it anything more than right-of-way, station grounds 
and water stations. Under the treaty of 1866, in the Chero- 
kee Nation the right of way was a limited grant, not exceeding 
two hundred feet in width, and the depot and station grounds 
were not exceeding four hundred feet in ^^4dth. Under the 
provisions of this treaty, the Missouri, Kansas & Texas, as it 
is now known and the St. Louis & San Francisco, as it is 
now known, hold the grants to their depots and right-of-way. 
The railroads, as usual in such cases, took the full limit, 
though for railroad purposes a very small part of this right- 
of-way has been used except for the passenger to gRze upon 
as he passes through the B. I. T. upon these railroads. The 
. Missouri Pacific system and also the Santa Fe system are 
represented in the railroad situation in the Cherokee nation, 
but in their cases the right-of-way was limited to one hund- 
red feet, and they are operating and doing business practically 
on as large a scale as either the Missouri, Kansas & Texas or 
the St. Louis & San Francisco with double the right-of-way. 
Congress by the Act of July 26, 1866, granted to the 
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state of Kansas in trust for the Union Pacific railroad com- 
pany, southern branch, every alternate section of land or parts 
thereof, designated by odd numbers, to the extent of five al- 
ternate sections per mile on each side of its road, in the state 
of Kansas, and not exceeding in all ten sections per mile, with 
a proviso that in case it should appear that the United States 
had, when the line of road was definitely located, sold any 
section, or any part thereof, that was so granted, or that 
the right of pre-emption or homestead settlement had at- 
tach^d, 01" that it had been reserved by the United States for 
any reason whatever, then it was the duty of the secretary of 
the interior. to cause to be selected for the purposes afore- 
said, from the public lands of the United States nearest to 
the section specified, so much land as should be equal to 
the amount of such lands as the United States had sold, 
resened, or otherwise appropriated, or to which the right of 
homestead settlement or pre-emption had attached, as afore- 
said, which lands, thus indicated by the direction of the sec- 
retary of the interior, should be reserved and held for the 
state of Kansas for the use of said company by the said 
secretary for the purpose of the construction and operation 
of the railroad, as provided by the act; with a further proviso 
that any and all lands heretofore reserved to the United Statrs 
by any act of congress, or in any other manner by competent 
authority, for the purpose of aiding in any object of internal 
improvement or other purpose whatever, be, and the same 
are hereby, reserved and excepted from the operation of this 
act, except so far as it may be found necessary to locate the 
route of said road through such reserved lands, in which case 
the right-of-way, two hundred feet in width^ was granted, 
subject to the approval of the president of the United States 
and with the further proviso that land granted should not be 
selected beyond twenty miles from the line of the road. 
And by section 8 it was provided as follows: 
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"Section VIII. And be it further enacted, That said 
Pacific Bailroad company, southern branch, its successors and 
essigns, is hereby authorized and empowered to extend and 
construct its railroad from the southern boundary of Kan- 
sas, south through the Indian Territory, with the consent of 
the. Indians, and not otherwise, along the valley of Grand 
and Arkansas rivers, to Fort Smith, in the state of Arkansas ; 
and the right of way through said Indian Territory is here- 
by granted to said company, its successors and assigns, to 
the extent of one hundred feet on each side of said road or 
roads, and all necessary grounds for stations, buildings, 
work-shop, machine shops, switches, side-tracks, turn tables 
and water stations." 

Section IX provides as follows: 

"And be it further enacted. That the same grant (s) of 
lands through said Indian Territory are hereby made as pro- 
vided in the first section of this act, whenever the Indian 
title shall be extinguished by treaty or otherwise, not to ex- 
ceed the ratio per mile granted in the first section of this, 
act : Provided, That said lands become a part, of the public 
lands of the United States/' 

It will be observed that this act called for the building 
of a road along the valley of Grand and Arkansas rivers, to 
Fort Smith, in the state of Arkansas, but in section 11 of 
that act there was a provision for consolidating with any 
other railroad company after the road should be located to 
the valley of the Neosho to Grand river; and by another act, 
passed on the 25th of July, 1866, there was a grant made to 
the state of Kansas of every alternate section of land to the 
extent of ten sections per mile on each side of the road, in 
aid of the Kansas and Neosho YaJley Eailroad campany, with 
similar provisions with reference to selection and prior ap- 
propriations that were made with reference to the Union 
Pacific Eailroad company, southern branch; and Section 8 
provided for the extension of this road from the southern 
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boundary of Kansas, south through Indian Territory, to the 
Btate of Texas, the grant boing as follows: 

"Section 8. And be it further enacted, that said Kansas 
and Neosho Valley railroad company, its successors, and as- 
signs, is hereby authorized and empowered to extend and 
construct its railroad from the southern boundary of KansaH 
south through the Indian Territory, to Eed Eiver, at or near 
Preston, in the state of Texas, as to connect with the railway 
now being constructed from Galveston to a point at or near 
Preston, in said state; and the right is now reserved or may 
hereafter be reserved to the United States by treaty with the 
Indian tribes, is hereby granted to said company, to the same 
extent as granted by the sixth section of this aot through the 
public lands; and in all cases where the right of way, as 
aforesaid, through the Indian lands, shall not be reserved to 
the government, the said company shall, before constructing 
its road, procure the consent with all its terms and conditions, 
shall be previously approved and indorsed by the president 
and filed with the secretary of the interior/' 

"And be it further enacted, Thai the same grants of 
land through said Indian Territory are hereby made as pro- 
vided in the first section of this act, whenever the Indian 
title shall be extinguished by treaty or otherwise, not to ex- 
ceed the ration per mile granted in the first section of this 
act; provided that said lands become a part of the - public 
lands of the United States,^' and the proviso to Section 11 
being as follows: 

^•And provided further, That should the Leavenworth, 
Lawrence and Fort Gibson railroad company, southern branch 
construct and complete its road to that point on the soutJi- 
em boundary of the state of Kansas where the line of said 
Kansas and Neosho Valley railroad shall cross the same, be-/ 
fore the said Kansas and Neosho Valley railroad company 
shall have constructed and completed its said road to said 
road to said point, then and in that event the company so 
first reaching in completion the said point on the southern 
boundary of the state of Kansas shall be authorized, upon ob- 
taining the Avritten approval of the president of the United 
States, to construct and operate its line of railroad from sa'd 
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point to a point at or near Preston, in the state of Texas, witli 
grants of land according to the provisions of this act, but up- 
on the further special condition, revertheless, that said rail- 
road eon:pany shall have commenced in good faith the con- 
struction thereDf h<*fore the said Kansas and Xeosho Valley 
railroad company shall have completed its said railroad to 
said point.'^ 

As the writer understands it, the Missouri Kansas and 
Texas railroad is the successor of the Southern Branch of 
the Union Pacific, and as this road reached the territory line 
before the Kansas and Xeosho Valley railroad did, it acquired 
the right to build to Preston, Texas, with whatever land 
grants that were attaclied to the Kansas and Neosho Valley 
and the Union Pacific, southern branch, for running through 
the Irtdian Territory. 

The Missouri, Kansas & Texas railway company accord- 
ing to newspaper report, are claiming these ten alternate sec- 
tions through the Cherokee nation under gome one or other 
of these grants, though from what source the claim is de- 
rived is not apparent to the casual reader of these acts. It 
was reported in the newspapers that the former governor of 
Kansas refused to sanction the use of the name of the state 
of Kansas to test and try the title to this claim for lands in 
the Cherokee nation, but that the present governor has s?en 
fit so to do, but as yet the writer does not know of. the insti- 
tution of this test suit. It is not thought, however, that this 
claim makes a ver}' serious cloud upon the title of any In- 
dian in the Cherokee nation, in view of the fact that his 
rights are such as were conferred by patent long prior t6 the 
existence of the Missouri, Kansas & Texas railway company 
or the Union Pacific, southern branch, and in view of the 
fact that the Cherokee never held the Indian title to that 
portion of the country embraced within its limits, according 
to the definition of the term made by the supreme court of the 
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United States in the case of United States vs. Joseph, re- 
ported in Book 24 of -the Lawyers' Co-operative Publishing 
Go's edition of the supreme court of the United States, page 
295. 

In regard to the transfer of title in the Creek nation, un- 
der the provisions of the Act of 1902, the homestead was 
inalienable for twenty-one years and the surplus land was in- 
alienable for fi\(d years from the date of its ratification, to- 
wit : August 7, 1902, but under the Act of 1904, when the 
restrictions have been removed on the surplus lands and when 
the party happens to be a person of color and with no In- 
dian blood, or a white man with no- Indian blood, there have 
been a great many transfers of land in the Cherokee nation 
within the past year and a half. 

A very interesting question might be raised as to the 
method of transfer in case the grantor is a married woman, in 
view of the legislation that has been had upon the subject. By 
the Act of May 2, 1890, provision was made for adopting cer- 
tain general laws of the state of Arkansas that were in force 
at the close of the session of the legislature of 1883, and from 
a. reading of the act it appears that it was only the acts from 
the laws enacted by the constitutional convention that were 
intended to be put in force and effect in the Indian Territory. 

The chapter of Mansfield's Digest on the subject of mar- 
ried women was, by the Act of May 2, 1890, put in force in 
the Indian Territory by a clause in Section 31, as follows : 

^'That certain general laws of the state of Arkansas in 
force at the close of the session of the general assembly of the 
state of eighteen hundred and eighty-three,, as published in 
eighteen hundred and eighty-four in the volume known as 
Mansfield's Digest of the Statutes of Arkansas, which are not 
locally inapplicable or in conflict with this act or any law of 
congress, relating to the subjects specially mentioned in thi.^. 
section, and hereby extended over and put in force in the 
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Indian Territory until congress shall otherwise provide, that 
is to say, the provisions of the said general statutes of Ar- 
kansas relating to administration, chapter one * * * * 
to married women, chapter one hundred and four/' 

When one examines that chapter it will be found tHat 
Sections 4621 and 4622 were not legislative acts at all, but 
were taken from the constitution. Section 4621 provides as 
follows : 

"The real and personal property of any femme covert in 
this state, acquired either before or after marriage, whether 
by gift, grant, inheritance, devise or otherwise, shall, so long 
as she may choose, be and remain her separate estate and prop- 
erty, and may be devised, bequeathed or conveyed by her the 
same as if she were a femme sole (a) ; and the same shall 
not be subject to the debts of her husband/' 

Under that section, which is a part of the constitution and 
therefore the supreme law in Arkansas, a married woman af- 
ter the adoption of the constitution of 1868 transferred her 
property as though she were a femme sole. Prior, to that time 
it was essential that she join with her husband in the execu- 
tion of a deed, and that she acknowledge it separate and apart 
from her husband, in order to make a valid deed. In order 
to empower her to convey, it seems that Arkansas saw fit, in 
its Revised Statutes, Sections 1 to 12, that were the statutes 
in vogue prior to the adoption of the constituion of 1868, to 
provide as follows : 

"A married woman may convey her real estate, or any 
part thereof, by deed of conveyance by herself and husband, 
and acknowledged and certified in the manner hereinafter 
{prescribed/' 

This section of the revised statutes was run into Mans- 
field's digest as section 648 and the method of acknowledg- 
ment for a married woman was section 659, which is as 
follows : 
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"The conveyance of any real estate iby any married wom- 
an, or the relinquishment of dower in any of her hufiband^s 
leal estate, shall be authenticated and the title passed, by such 
married woman voluntarily appearing before the proper court 
or officer, and in the absence of her husband declaring that 
she had of her own free will executed the deed or instru- 
ment in question, or that she had signed the relinquishment 
of dower for the purpose therein contained and set forth 
without compulsion or undue influence of her husband/' 

These two sections were run in the chapter of convey- 
ances of real estate by the digester of Mansfield's Digest, 
which is chapter 27. Under the act of May 2, 1890, no re- 
ference was made to chapter 27, conveyances of real estate, 
but the chapter on married women was adopted; but in view 
of the fact that so much of that chapter as' granted her power 
to sell and convey her real estate as a femme sole was de- 
rived from the Constitution and not from a legislative enact- 
ment, it is a very serious question as to whether or not that 
was ever adopted as part of the law of the Indian Territory. 

While the law was in this condition there was very little 
real estate to be transferred in the Cherokee Nation, and very 
little in the Indian Territory, the only portion of it that had 
ever become white man's country being the townsite of Miami 
and probably Wyandotte, in the Quawpaw Agency. Congress 
on February 19, 1903, passed a law putting in force in the 
Indian Territory specially chapter 27 of Mansfield's Digest, 
entitled, "Conveyances of Eeal Estate," the enacting clause 
being as follows : 

"That chapter twenty-seven of the Digest of the Statutes 
of Arkansas, known as Mansfield's Digest of eighteen hundred 
and eighty-four, is hereby extended to the Indian Territon^, 
so far as the same may be applicable and not inconsistent with 
any law of congress." 

This chapter embraces the sections heretofore quoted, and 
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those sections unaffected b}^ the constitution of Arkansas, ac- 
cording to the decisions of the stipreme court of that state, 
would require that before a married woinan^s conveyance 
would be of any validity that it be a conveyance in which her 
husband joins 'and a conveyance which, separate and apart 
from her husband, before some olBBcer authorized to take 
the proof, she should declare she had executed of her own 
free will for the purposes and consideration therein contained 
and set forth and without compulsion or undue influence of 
her hufibaiid, and that for the purpose of making the acknow- 
ledgment or declaration she should voluntarily appear before 
the officer. This provision of the constitution of 1868 was 
run into their constitution of 1874, and, of course, in Arkan- 
sas was the supreipe law, though the digester ran the old 
statute into the volume known as Mansfield^s Digest, and find- 
ing the words already written out for it, congress, instead of 
writing out at length the words of its enactment, adopted by 
reference to the chapter, the entire chapter. , 

Just what construction the courts will place upon this 
provisions of the law is rather hard to determine, but in order 
to permit a conveyance made by a married woman as a 
femme sole to stand, the court will necessarily have to hold 
that such provisions of the Arkansas constitution as were run 
into the digest of the statutes of Mr. Mansfield in 1884, were 
adopted by congress on the 2d of May, 1901, even though at 
the time of the passage of the act of May 2, 1890, there was 
no occasion for a conveyance by a married woman of any real 
estate in the Indian Territory as there was none to convey. 

With reference to the law of descent and distribution in the 
Cherokee Nation, the Arkansas law of descent and distribu- 
tion by inference in the agreement of 1902 itself is adopted 
as the standard. 

With reference to the willing of land in the Cherokee Na- 
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tion, there seems to be diversity of opinion, some lawyers 
holding that a will can be made of lands therein, executed in 
accordance with the law of Arkansas, put in force therein on 
the subject of a will of real estate, and this is a matter that 
the courts will in all probablity be called on to decide, it 
hinging upon the proposition as to whether or not a will is 
an alienation within the meaning of the agreement of 1902, 
which provides that the land allotted shall not be alienated 
either by the allottee or his heirs for five years from the rati- 
fication of the act. 

With regard to sales on execution, it is thought by some 
that after the restraints on alienation were removed by the 
act of 1904 that lands, or the proceeds thereof, were subject 
to execution, though others are of the opinion that they are 
not , and that it was only the restraints upon a voluntary 
alienation that were removed by that act, and, of course, the 
courts would eventually ^e called upon to decide this question 
as well as the question of taxation of lands from which the 
restraints on alienations have been removed where the land 
happens to lie in some municipality, but it is earnestly hoped 
that none of these questions will be passed upon by the courts 
as they are now constituted, as it seems to be a universal de 
sire that we should have courts organized under a state gov* 
emment, and that the usual machinery for running a stat(? 
government by way of raising revenue will be provided by 
permission of congress. 
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LAND TITLES IN THE CHOCTAW AND 
CHICKASAW NATIONS 



Allotment in severalty of the lands in the Choctaw and 
Chickasaw Nations among the members and freedmen of the 
Choctaw and Chickasaw Tribes is nearing completion. A 
large part of the land thus allotted is regarded as inalien- 
able. This paper will deal almost exclusively with restric- 
tions upon the alienation of such allotted lands and when 
and how a valid title to the same may be acquired. 

It is believed that a clearer grasp of the situation may 
be had by dealing with the legislation upon this subject in 
chronological order than could be by attempting to class- 
ify the alienable lands. 

On the 2'7th day of September^ 1830, the Choctaws en- 
tered into a treaty with the United States by which the Unit- 
ed States agreed that it would "cause to be conveyed to the 
Choctaw Nation a tract of country West of the Mississippi 
Eiver in fee simple to them and their descen/iants, to insure 
to them while they shall exist as a Nation and live on it — 
(7 Stats., 333)/' 

In the treaty of 1833 the United States again declared 
that "Pursuant to an act of Congress approved May 28, 1830, 
the United States do hereby forever secure and guarantee the 
lands embraced within the said limits to the members of 
the Choctaw and Chickasaw Ttibes, their heirs and succes- 
sors, to be held in common so that each and every member of 
either tribe shall have an equal undivided interest in the 
whole. Provided, however, no part thereof shall ever be 
sold without the consent of both tribes, and that said lands 
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shall revert to the United States if said Indians and their- 
heirs become extinct or abandon the same. (4 Stats. 27^/') 
In 1837 the Choctaws and Chickasaws, with the approv- 
al of the United States, entered into an agreement by the 
terms of which the Chickasaws were to have a district in the 
Choctaw country, and to have the same interest in the lands 
as the Choctaws had (11 Stats. 573). 

Pursuant to this agreement, what is now known as the 
Chickasaw Nation was set apart as the Chickasaw District. 

The specific grant and confirmation of title in accord- 
ance with the previous legislative and treaty promises is 
found in Article 1 of the Treaty of 1855 between the United 
States and the Choctaws and Chickasaws, and is as follows: 
"And pursuant to an act of Congress, approved May 
28, 1830, the United States do hereby forever secure and 
guarantee the lands embraced within the said limits to the 
members of the Choctaw and Chickasaw Tribes, their heirs 
and successors, to be held in common so that each and every 
member of either tribe shall have an equal, undivided inter- 
est in the whole. Provided, however, no part thereof shall 
ever be sold without the consent of both tribes, and that 
said lands shall revert to the United States if said Indians 
and their heirs become extinct or abandon the same.^^ 

The Choctaws and Chickasaws, being of Southern or- 
igin, were Southern sympathizei'i^^ and, disregarding their 
treaty obligations, espoused the cause of the Confederacy. 
After the close of the war in 1866, (14 Stats.,769) a 
treaty was entered into between these two tribes and the 
United States, by the terms of which the grant to them con- 
tained in the treaty of 1855 was reaffirmed. This treaty 
also contained provisions for the allotment in severalty of 
the lands granted. By Article 38 of this treaty, the priv- 
ilege of membership in the Tribes was conferred upon such 
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white persons as should intermarry with members of said 
tribes, or should be adopted by the legislative authorities 
thereof. 

By Articles 3 and 4, an effort was made to provide an 
allotment of forty acres for those persons of African de- 
scent who had been slaves of the members of either of said 
tribes. This class of persons is commonly known and de- 
scribed in subsequent legislation as "freedmen.'^ 

Attention is here called to intermarried and adopted 
citizens and freedmen, because we will have much to say of 
them in discussing restrictions upon the alienation of land. 

Substantially nothing was done looking toward the al- 
lotment in severalty of the lands of the Choctaws and Chick- 
asaws until the creation in 1893 of the Commission to the 
Five Civilized Tribes, known as the Dawes Commision, which 
in 1898, entered into an agreement with the Choctaws and 
Chickasaws, commonly known as the Atoka Agreement (30 
Stats., 495). 

In the interim between 1866 and 1898, the two tribes 
maintained local governments and occupied the lands within 
the present boundaries of the Choctaw and Chickasaw Na- 
tions. 

Under the laws enacted by the legislative authorities 
of each Nation acting separately, every member of either 
tribe was given the right to reduce to possession and to im- 
prove, hold and occupy any part of the public domain not 
previously so appropriated. A certain amount of improve- 
ment was required to be made by such member within a 
given time in order to acquire the exclusive right to possess, 
use and. dispose of the same. These improvements, as dis- 
tinct from the lands upon which they were situated, were 
legally transferable to any other member of the tribe, could 
be devised, and were inheritable under the laws of each of 
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said tribes. Ownership of improvements carried with it 
right to possession of the land. 

-No persons other than a member or f reedman could own 
the improvements upon tribal farm lands. The white man 
who was not a member of either of the tribes was usually 
styled a "non-citizen." No non-citizen could legally hold 
possession of tribal lands except as the tenant of of by per- 
mission of some person having tribal rights. Both Nations 
had laws prohibiting the leasing of tribal land to non-citizens 
for piore than one year at a time. Notwithstanding these 
laws, contracts were entered- into between members of the 
tribe and non-citizens whereby the member of the tribe 
bound himself to pay to the nOn-citizen a certain sum of 
money for reducing certain lands to a state of cultivation 
and placing certain improvements thereon; further agreeing 
that if he failed to pay the non-citizen the agreed sum for 
the improvements that the non-citizen should retain possess- 
ion thereof until the rentals at an agreed price per acre 
should reimburse him for his improvements. The court de- 
clined to put the Indian in possession until the non-citizen 
had been paid for his improvements. It was under this sys-' 
tem that the la'nds of the Choctaws and Chickasaws were 
converted from a wilderness into highly productive farms. 

Practically all of the towns in the Choctaw and Chick- 
asaw Nations were built under lease contracts between per- 
sons holding tribal rights and non-citizeHs for the period of 
one year each, containing a privilege of renewal, and the 
further provision that the landlord should pay to t^ie tenanf 
the e^nhanced value of the improvements upon the lot before 
he should be entitled to recover possession thereof. Occas- 
ionally a quit-claim deed was taken from the landlord. The 
only purpose these deeds served was to stop the payment of 
rents. It was the improvements under these contracts that 

Bar Ass'n— 10 
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gave the preference right to acquire the title provided for 
in the Atoka and Supplemental Agreements. 

The freedmen continued to hold and cultivate land? 
asserting the right to do so under Articles 3 and 4 of the 
treaty of 1866. Under the terms of the Atoka Agreement, 
certain townsites and coal and asphalt lands were reserved 
from allotm€?nt. Specific reservations were also made for 
educational and eleemosynary institutions, public buildings 
and homes for missionaries. 

Under the provisions of this treaty, each freedman was 
given a temporary allotment of forty acres of land, including 
his residence and improvements, which was to be non-tax- 
able and inalienable for twenty-one years. The remainder of 
the land was . to be divided among the members of the two 
tribes so that each member should receive land equal in value 
to that of each and every other member. The lands were to be 
valued without regard to improvements and were to be non- 
taxable while the title remained in the original allottees, not 
exceding twenty-one years from the date of patent. The 
homestead was made inalienable for twenty-one years from 
date of patent. The surplus lands were alienable for the 
price actually paid, to include no former indebtedness or obli- 
gation, one-fourth in one year, one-fourth in three years and 
the remainder of the surplus land in five years from date of 
patent. 

All contracts looking to the sale or incumbrance in any 
way of the land of an aljottee except the sales specifically 
provided for were declared to be 'null and void. Allottee*? 
were, prodibited from leasing their land for a greater period 
than five years, and then without the privilege of renewal. 
Every such lease was required to be in writing, specific in its 
terms, and recorded in the office of the clerk of the United 
States Court in the district in which the land was located. 
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within mnety days and if not so recorded to be absolutely void 
By a subsequent act of Congress, it was provided that the 
leases might be filed in lieu of being recorded, aad when so 
filed should be vg^lid for one year. 

Thre was so much uncertainty in this ajgreement, and so 
many necessary matters left unprovided for, that a new 
agreement was deemed imperative. To overcome thdse 
obstacles, the Commission to the Five Civilized Tribes and 
the representatives of the Choctaw and Chickasaw Nations 
entered into a second agreement commonly known as the 
Supplemental Agreement, which was ratified by Congress 
under the style of "An Act to Eatify and Confirm an Agree- 
ment with the Choctaw and Chickasaw Tribes of Indians, and 
for other Purposes." Approved July 1, 1902, (32 Stats. 641) 

TOWNSITES. 

By the provisions of these two treaties townsites were re- 
served from allotment, set apart and laid out into lots, blocks, 
streets and alleys, and the owner of the improvements on 
town lots was given preference right to purchase the same as 
follows : One business and one residence lot at fifty per cent 
of the appraised value thereof, and such additional lots as he 
might own the improvements upon at sixty-two and a half 
per cent of their appraised value. 

The townsites were surveyed, platted and appraised by a 
townsite commission. In case of a contest as to the owner- 
ship of the improvements upon a lot, the Commission heard 
the evidence and reported its decision to the Secretary of the 
Interior for his confirmation. In case the lot was involved 
ill litigation, the Commission awaited and abided the judg- 
ment of the court. Vacant lots were sold at auction to th(=^ 
highest bidder. Sales were made of both improved and 
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vacant lots for one-fourth cash, and one-fourth in one, two 
and three years respectively, without interest. The townsite 
commissions of each of said Nations have long since complet- 
ed their work and passed out of existence. 

It may be confidently asserted thdt titles to town profperty 
in the Choctaw and Chickasaw Nations are as perfect and 
much less complicated than can be found anywhete in the 
older states. 

GENERAL AUTHORITY OF THE COMMISSION. 

Under the provisions of the Supplemental Agreement, ex- 
clusive jurisdiction was confererd upon the Commission to 
the Five Civilized Trib^ to hear and determine, subject to 
the approval of the Secretary of the Interior "all matters- re- 
lating to the allotment of land^' and "all controversies aris- 
ing between members as to their right to select particular 
tracts of land." 

If no contest was filed within nine months from the 
original filing, the Commission was directed to issue aUy al- 
lotment certificate which was made conclusive evidence of 
the right of the allottee to the tract of land therein de- 
scribed. 

Authority was conferred upon the United States In- 
dian Agent, upon request of the allottee and presentation 
of such certificate, to place him in possession of his allot- 
ment. This would not be done, of course, as against valid 
contracts entered into, or conveyances made subsequent to 
the selection of such lands by the allottee as his allotment. 
By the proviso to section 35 of said Supplemental Agree- 
ment, it was provided that no allotment of land should be 
made to any person or to the heirs of any person who died 
prior to the final ratification of such agreement, which was 
September 25th, 1902. Only those members living on Sep- 
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tember 25th, 1902, were given the right to take an allotment. 
By a subsequent act of Congress, children bom to enrolled 
members of either of said tribes prior tb the fourth day of 
March, 1905, were directed to be placed upon the roll of 
members of said tribes, and were given all of the privilegCR 
and benefits of membership, including the right to share in 
the lands and moneys of the tribes. 

Those \^ho took the census of the "JSTew-borns^^, a3 
they were called, are thoroughly cottivinced that the tribes 
are not dying out- Sections 41 to 44 inclusive, of the Sup- 
plemental Agreement made provision for the Mississippi 
Choctaws, conferring upon them the rights of mem- 
bership in the lands of the tribes, subject to certain condi- 
tions and limitations not material to here discuss. 

ALLOTMENT. 

Under the terms of Section 11 of this agreement, there 
wUs to be allotted to each member of the Choctaw and 
Chickasaw tribes, three hundred and twenty acres of the 
average allottable land of said nations, and to each Choctaw 
and Chickasaw freedman forty acres of the average allot- 
table land of said Nations. Each allottee was given the 
preference right in selecting his allotment to locate the same 
so as to include the improvements owned by him upon the 
tribal lands. It wiU be noted that throughout all legisla- 
tion touching allotment and townsites, preference was ac- 
corded to the person owning the improvemetits upon any 
particular lot or tract of land to acquire the same. The pro- 
visions of the Supplemental Agreement practically consti- 
tute a grant, subject, probably, to co-ordinate provisions with 
reference to titles, to each member of three hundred and 
twenty acres of average land, which becomes effective when 
selection is made and confirmed. It is believed that title. 
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thereforp^ vests in the allottee without awaiting the issu- 
ance of a patent. 

In Sections 12, 13, 15 ^nd 16 are found certain restric- 
tions upon the right of alienation. These four sections 
are as fallows: 

"Sec. 12. Each member of said tribe shall, at the time 
of the selection of said allotment, designate as a homestead 
out of said allotment, land equal in value to 160 acres of 
the average allottable lands of the Chickasaw and Choctaw 
Nations, as nearly as may be, which shall be inalienable 
during the lifetime of the allottee, not exceeding twenty- 
one years from the date of certificate of issue for said home- 
stead. 

"Sec. 13. The allotment of each Choctaw and Chick- 
asaw freedman shall be inalienable during the lifetime of 
the allottee, not exceeding twenty-one years from the date 
of the certificate of allotment. 

"Sec. 15. The lands allotted to members and freedmen 
shall not be affected or incumbered by any deed, debt or 
obligation of any character contracted prior to the time that 
said land may be alienated under this act, nor shall said 
lands be sold except as herein provided for. 

,"Sec. 16. All lands allotted to the members of said 
tribes except such as is set aside to each as a homestead a 3 
herein provided, shall be alienable after issuance of patent 
as follows: one-fourth in acreage in one year; one-fourth 
in acreage in three years, and the balance in ^Ye years, in 
each case from date of patent. Provided that such land 
shall not be alienable by the allottee or his heirs at any 
time before the expiration of the Choctaw or Chickasaw 
Tribal Governments for less than its appraised value." 

It is perfectly clear that under sections 12 and 13 the 
restrictions upon the alienation of the homestead of a mem- 
ber of either of the tribes and the entire allotment of a 
freedman are for the lifetime of the alloUtee only. Land 
thus allotted become alienable immediately upon the death 
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of the allottee, subject possibly to one condition, that they 
be not sold for less than their appraised value as fixed by 
the Commission for allotment purposes, until after the ex- 
piration of the tribal governments. 

The lands allotted in excess of a homestead under sec- 
tioin 16 are commonly known and described by the term 
'"surplus lands.'* This term will be used in describing these 
lands because it is short and its meaning is generally under- 
stood. 

Do these surplus lands become alienable upon the death 
of the allottee provided he dies before the expiration of the 
time at which said lands would have bcbme alienable if he- 
had co^ntinued to live? 

This presents a very serious question, and one that can- 
not be concidered free from doubt. For almost a century 
various restrictions differing much in their wording, have 
been placed upon the alienations of lands allotted in sever- 
alty to members of the various Indian tribes. So far as J 
have been able to discover, none of the previous restrictions 
have been worded in the language contained in section 16, 
nor in language of like import.. 

In the cases heretofore considered, the language has, 
I believe, (1) either made the restriction much more clearly 
of a personal nature, or (2) has fixed it more definitely upon 
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the Jand, than does the above provision. The usual restricion 
rmi.s against alie^nation by either the allottee or his heirs 
for a given period, or until the happening of a specific con- 
tingency, such as the giving of permission by the President 
Secretary of the Interior to alienate. 

The purpose of construction is to arrive at the intent 
of the legislator. If the language is clear and free from 
doubt there is no room for constructio'n. In such a case 
construction becocnes legislation. Assuming that the Ian 
guage in question is not so clear as to be free from doubt, 
how can we best ascertain what Congress really intended. 
We may assume that Congress deemed 320 acres of average 
land as much as an allottee could profitably handle. We 
are justified in this by the fact that there were enough tribal 
lands to give eaeh member 100 acres more, but Congress 
thought it was desirable to sell the surplus and divide thf* 
jnoney in preference to increasing the allotments. The 
homestead is deemed the more valuable and better improv- 
ed part of the allotment, and it becomes alienable inmiedi- 
ately upon the death of the allottee. For that reason can 
it be supposed that Congress intended that the surplus lands 
should remain inalienable after the homestead became alien- 
able? 

It is not a fair inference that Congress intended that 
the surplus lands should become alienable at least as soon, 
if not sooner, than the homestead ? The lands of the de- 
ceased allottee are not allotted lands insofar as the heirs are 
coucemea, hat are inherited lands. The heir having been 
provided by allotment with all the land necessary for hi^ 
support and the maximum amount that it was -thought he 
could profitably handle, why should he be denied the priv- 
ilege of alienating his inherited lands? The reason for 
the restriction having ceased to exist as to these lands, why 
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should not the restrictions be held as no longer applying? 
I express no opinion on the alienability of these surplus 
lands. I have reviewed the legislation, given the facts and 
referred to cases from various courts construing somewhafc 
similar provisions and will each to judge for himself. 

By section 22 of said Supplemental Agreement, it is 
provided: 

"If any person whose name appears upon the rolls pre- 
pared as herein provided, shall have died subsequent to the 
ratification of this agreement, and before receiving his allot- 
ment of land, the lando to which said person would have been 
entitled, if living, shall be allotted ^in his name, and shall to- 
gether with his proportionate share of other tribal property, 
descend to his heirs according to the laws of descent and 
distribution as provided in chapter 49 of Mansfield's Digest 
of the Statutes of Arkansas/' 

"Provided: That the allotment thujs to be made shall 
be selected by a duly appointed administrator or executor. 
If, however, such administrator of executor be not duly and 
expeditiously appointed, or fails to act readily when appoint- 
ed, or if, in either case, .such selection be not made within 
a reasonable and practicable time, the Commission to the 
Five Civilized Tribes shall designate lands to be thus allot- 
ted.'^ 

Does this. section create an entirely different and dis- 
tinct class of allottees from those provided for in the sec- 
tions above referred to ? Under the provisions of the treaty 
of 1866, upon the death of a member, his interest in the land 
reverted to the tribe at large, and did not descend to his 
heirs. 

Under the laws of the two Nations as administered in 
their courts, ownership of improvements upon Indian lands 
and distinct from the ownership of the lands, was recognized. 
Upon the de'ath of the owner of such improvements, they de- 
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scended as personal property, and in the lifetime of such 
owner were subject to removal or disposdtion at his instance. 

Inasmuch as the interest of the individual in the land 
itself reverted to the tribe upon his death, section 22, in 
reserving to the heirs of such deceased member his interest 
in the lands of the tribes, created a new right. It gave to 
the heirs of such Indians as died subsequent to the 25th' 
day of September, 1902, the date of the final ratification oi 
the treaty by the Tribes, the land that would have been al- 
lotted to such member if he had been alive. No restriction 
whatever is placed upon the alienation, by the heirs, of the 
land allotted in the name of the ancestor, nor is there any 
such connection between this section and sections 15 and 16 
as would indicate that it was intended that the restrictions 
contained in these seections should control in alienating 
lands allotted thereunder. 

The subject of allotment of lands to the living member? 
of the tribe seems to have been exausted, and other subjects 
proceeded with before it occurred to the treaty-makers that 
it was desirable to make provision for the allotment of laiivl 
to those who died subsequent to the ratification of the 
treaty, but before they had actually received their allotment. 
The reason ^or placing restrictions upon the sale of allotted 
lands does not exist as to inherited lands. The member.^ 
of the tribes have, in the lands allotted to them, a perma- 
nent home and a sufficient amount of land to support them- 
selves and their families, without the addition of such lands 
as they may inherit. It is believed that section 22 present.* 
a different class from those mentioned in either sections 12, 
13 and 16, and the lands thus allotted in the name of the 
deceased member are alienable by his heirs immediately upon 
allotment. 

The Supreme Court of Kansas, in the case of Griggs, 
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et al, vs. McClain, et al, 2'3 Pacific, 1045, held that Congress, 
by making the law of descent and distribution of the State 
of Kansas applicable to certain Indian estates, thereby re- 
moved the restrictions upon alienation by the heirs of such 
deceased Indians. 

By the provisions of act of Congress approved April 21, 
1904, it is provided: 

"And all the restrictions upon the alienation of lands 
of all allottees of either of the Five Civilized Tribes of In- 
dians who are not of Indian blood, except minors, are, ex- 
cept as to homesteads, hereby removed, and all restrictions 
upon the alienation of all other allottees of said tribes, ex- 
cept minors, and except as to homesteads, may, with the 
approval of the Secretary of the Interior, be removed under 
such rules and regulations as the Secretary of the Interior 
may prescribe, upon application to the United States Indian 
Agent at Utiion Agency in charge of the Five Civilized 
Tribes, if said agent is satisfied,upon a full investigation of 
each individual case, that such removal of restrictions is 
for the best interest of said allottee.The finding of the Unit- 
ed States Indian Agent and the approval of the Secretary 
of the Interior shall be in writing and shall be recorded in 
the same manner as patents for lands are recorded/' 

Under fTie provisions of this act, the surplus allotments 
of all allottees who were members of either of the sairi 
tribes otherwise than by blood, became immediately alien- 
able. 

A perfect title may be acquired to the surplus allotment 
of an intermarried citizen or a citizen by adoption. 

Under what may be considered the second paragraph of 
the above provision, a special department has been created 
for the purpose of investigating and determining whether 
members of either of the tribes by blood are competent to 
handle their own affairs, and should be given the privilege 
of alienating their surplus land. After the Indian agent 
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has, in his own proper, person, or through a sub-ordinate, 
investigated the application of an Indian allottee by blood, 
for the removal of restrictions upon the alienation of his 
surplus land, he reports to the Secretary of the Interior his 
findings with recommendations as to whether the applica- 
tion shall be granted. 

If the Secretary of the Interior is of. the opinion that 
the petition should be granted, he endorses upon the recom- 
mendation of the Indian Agent, ^^Approved/^ and causes 
the same to be recorded in his own office and returned to 
the United States Indian Agent. The Indian Agent causes 
the certificate of removal to be recorded in the office of the 
Commission to the Five Civilized Tribes, atid mails the same 
to the allottee. The applications of quite a number of In- 
dians by blood for permission to alienate their sui^lus land?- 
have been granted. Much care. has been exercised to see 
that no Indian is permitted to alienate his surplus lands un- 
less he is competent to make a proper sale thereof, and a 
proper investment of the funds realized from such sale. 
The methods pursued by the Department, however, have 
been directed more toward determining the educational 
qualifications of the applicant than toward ascertaining his 
business ability and qualifications to take care of himself 
in the ordinary transactions of life. If this manner of re- 
moving restrictions is to be continued, it should be put on 
a more practical basis, the red tape elim'inated and the offi- 
cer in charge given authority to act without awaiting the 
approval of the Secretary. ^ 

The Indian Appropriation Bill approved March 3, 1908, 
contains the fallowing proviso: 

"And provided further that nothing herein contained 
shall prevent the survey and platting, at their own expense, 
of townsites by private parties where stations are located 
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along the lines of railroads, nor the unrestricted alienation 
of lands for such purposes when recommended by the Com- 
mission to the Five Civilized Tribes aiid approved by the 
Secretary of the Interior. 32 St^ts. 982/' 

The land set apart for townsites for many towns wa? 
deemed inadequate for the growth of such towns, and per- ' 
mission was given to allottees whose allotments adjoined the 
same to alienate their allotments for townsite purposes. 
The recommendation of the- Commission and the approval 
of the Secretary of the Interior were either endorsed upon 
the deed, or attached to and recorded with it. There can 
be no question about the validity of the title to lands thus 
alienated. . 

ALLOTTEE MAY ALIENATE BEFOKE ISSUAIsTCE 

OF PATENT. 

There seems to have grown up a misapprehensioi^ in 
some quarters that the removal of restrictions upon alien- 
ation does not become effective until after patent is issued. 
The language used with reference to intermarried and adopt- 
ed citizens and freedmen is as follows:- 

' "And all the restrictions upon the alienation of the 
lands of all allottees of either of the Five Civilized Tribes 
who are not of Indian blood, except minors, are, except as 
to homesteads, hereby removed — ^' 

It is the restriction upon the alienation by an allotlee 
that is removed. The act is not that the restrictions shall 
be removed when patents are issued, but that the restric- 
tion.s are "hereby removed.^' The word "allottee^' has been 
uniformly construed to mean a person who has selected and 
had set apart to him the land he desires to take in allotment. 
A patentee is a person to whom a patent has issued. They 
are entirely different and distinct classes. A patentee usual- 
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ly must be an allottee> while an allottee does not become a 
patentee imtil he receives his patent. The certificate of 
allotment is issued as of date qf filing, and is made con- 
clusive evidence of allottee^s right to the land.. For any 
court or tribunal to hold that this (statute which says that 
the restrictions upon the alienation of the lands of certain 
allottees are "hereby removed^^ does not become effective un- 
til patent is issued, is to fly in the , face of the statute, and 
to incorporate into the legislation language not used and 
evidently never contemplated by Congress. 

In the case of the homestead of the deceased allottee 
where the restriction upon alienation is for the lifetime of 
the allottee only, this construction would add to the lan- 
guage of the statute the following: "And until such time 
thereafter as the governors of the two tribes have settled 
their controversy with the Secretary of the Interior as to 
who is entitled to deliver patents, and sufficient leisiire time 
has been found to execute and deliver the same." 

In the cases of alienation for townsite purposes, and 
alienation by members by blood, the Secretary of the Inter- 
ior by approving the recommendation of the Commission to 
the Five Civilized Tribes in the one instance, and of the In- 
dian Agent in the other, authorizes immediate alienation. 
It has never occurred to him to add to his endorsement "Ap- 
proved" the words "effective when patent issues.^' The 
court which denies the right of immediate alienation in these 
cases assumes by construction to affix the same condition 
to the removal of these restrictions that the Secretary of the 
Interior would have affixed by the use of the words above 
quoted. There is judicial authority furnished by court'? 
of last resort of the highest standing, that an allottee, be- 
fore the issuance of patent, is the owner of the full equit- 
able title and as such owner may convey without awaiting 
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the issuance of patent, That when the patent does issue it 
passes the legal title to the allottee^s grantee. 

SUBSEQUENT LEGISLATION. 

By Act of Congress approved the 19th day of February, 
1903 (32 Stats. 841-847), Chapter 27 of Mansfield^s Digest 
of the Statutes of Arkansas of 1884, entitled "Conveyances^', 
was put in force in the Indian Territory. By an act approv- 
ed April 28, 1904, entitled "An Act to Provide for Addition- 
al Judges in the Indian Territory, and for Other purposes, 
(33 Stats. 533) " aU of tie laws of Arkansas in force in the 
Indian Territory, were continued and extended in their ap- 
plication to both the persons and estates of members of tho 
various Indian tribes and freedmen. It has been suggested 
that the effect of these two statutes is to remove all restric- 
tions upon alienation. I cannot concur in this view of the 
matter. Nowhere in any of the laws put in force is express 
authority given to any particular class of persons to aJienate 
their lands. 

The first section of the chapter on "Conveyances^^ was 
meant to serve only the purpose of relieving the necessity 
of the common law ^^ivery of seizin^\ It is not believed 
that this section confers any independent right to convey 
lands. It is perfectly clear that Congress did not have in 
mind such effect as the removal of restrictions when either 
of these acts became laws. 

DESCENT AND DISTKIBUTION. 

Both the Choctaws and Chickasaws have, for a period 
of more than twenty years, had statutes of descent and dis- 



3. Quinney v. Denney, 18 Wisconsin, 486. Ruggles v. 
Marsilliott, 19 Wis., 173. See cases also cited in Quinney v. Den- 
ney. Frenoh'sP lessee v. Spencer, Book. 16 L#. Ed. p. 98. Doe v. 
Wilson, Book 16 L. Ed. p. 584. 
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tribution, by the terms of which the property of the mem- 
bers of each of the tribes descended in accordance with the 
laws of the tribe of which the member was a resident at the 
time of his death. (Laws of the Choctaw Nation, page 151, 
Section 12. Constitution, Treaties and Laws of the Chick- 
asaw Nation, page 58). 

On June 7, 1897, Congress passed a law abolishing the 
Indian Courts and making the laws of the United States ap- 
plicable to the persons and property of the members of all 
the Five Civilized Tribes, to become effective January 1. 
1898. (30 Stats, page 

On the 23rd day of April, 1897, the Commis6i6ners on 
behalf of the United States and the Choctaws and Chicka- 
saws entered into a;n agreement heretofore described as the 
Atoka Agreement, which became a law as section 29 of the 
Curtis Bill. Section m of the Curtis Bill provided that ''On 
where the same do not conflict with the provisions of said 
agreement — ^' 

The Supreme and District Courts of the Indian Terri- 
tory have, since the ratification of the Atoka Agreement, 
treated the above quoted section as repealing the act of June 
7, 1897, and in effect rendering nugatory Section 26 of th« 
and after the passage of this act, the laws of the varioub 
tribes or Nations of Indians shall not be enforced at law or 
in equity by the courts of the United States in the Indian 
Territory." (Carter's Stats. 57 Z. 16). 

Section 29 of the Curtis Bill (Carter's Stats. 57 Z. 19), 
provided "And if said agreement as amended be so ratified, 
the provisions of this act shall then only apply to said tribes 
Curtis Bill, upon the theory that they conflict therewith. 
It may be reasonably concluded that this provision, recog- 
nizing as it does the continued force and effect of the Choc- 
taw and Chickasaw tribal goveraments, repeals the act of 
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June 7, 1897. It is not so clear, however, that there is any 
inconsistancy between the provision continuing the tribal 
governments and the one prohibiting the United State? 
Courts from enforcing tribal laws. 

The Court of Appeals has never definitely decided that 
the adoption of the Atoka Agreement rendered ineffectual 
section 26 of the Curtis Bill. In dealing with questions a- 
rising under the Indian laws, however, it has ignored the 
existence of Section 26 to such an extent that it may be 
well concluded that it is considered repealed. (4) Adopting 
what appears to be the uniform trend of the courts upon this 
subject, the Choctaw and Chickasaw laws of descent and dis- 
tribution control in the descent of property of members of 
the tribe (with the one exception hereinbefore noted) in 
all cases where the allottee died prior to the 28th day of 
April, 1904. On this date an act was approved entitled 
"An act to Provide for Additional Judges in the Indiau 
Territory, and for other Purposes^', the second section of 
which is as follows : 

"All the laws of Arkansas heretofore put in force in 
the Indian Territory are hereby continued and extended in 
their operation, so as to embrace all persons and estates in 
said Territory, whether Indian, f reedman, or otherwise,' and 
full and complete jurisdiction is hereby conferred upon th«^ 
district courts in said Territory in the settlements of all es- 
tates of decedents, the guardianships of minors and incom- 
petents, whether Indians, freedmen, or otherwise. That 
the sum of twenty thousand dollars is hereby appropriated 
out of any money in the Treasury not otherwise appropriat- 
ed, for the payment of salaries of the judges hereby author 
ized, the same to be immediately available. Approved Ap- 
ril 28, 1904. 33 Stats, page 573.'^ 



4. Oowell V. Young, 69 S. W., 829. Angleman v. Cable 
69 S. Wl., 895. George v. Bcybb, 64 S. W., 615. Nlvens v Nivens 
64 ^. W.. 604. 76 S. W.. 114. 
Bar Ass'n— n 
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Under the Arkansas statute of descent and distribution 
there are two well marked lines of descent. One of the 
ancestral estate, ^d the other of new acquisitions. Tho 
ancestral estate, under the Arkansas Statute, is the estate 
of inheritance under the common law enlarged so as to in- 
clude a gift, grant or devise made by either of the parents. 
In such a case the estate descends to the children of thr» 
parents and their descendants. In the absence of children 
or their descendants, it ascends to those of the blood through 
whom ftie estate came to the exclusion of those of the blood 
of the other parent. The new acquisition statute is substan- 
tially the estate by purchase of the common law, limited by 
having carved out of the same, estates by gift^ grant or devise 
from the parents or either of them. In such a case the es> 
tate descends to their children and descendants, and in the 
absence of children or their descendants, ascends to the far 
ther for his lifetime, then to the mother and so on through- 
out the list of collateral kindred, the father's family being 
given the preference only. 

The material question for consideration here is wheth- 
er or not the lands of the Choctaws and Chickasaws as re- 
ceived by them in allotment, are estates of inheritance or a 
new acquisition under this statute. As I understand the 
law, if an estate which the heir receives differs in any par- 
ticular from the estate which would have been cast by de- 
scent, then it is an estate by purchase under the common 
law, and a new acquisition under the Arkansas statute. (5) 

The members of the two tribes held in common a qual- 
ified fee to the tribal lands subject to be defeated by a con- 
dition subsequent. There is not wanting authority for the 



5. Preeman v. AUen, 17 CWiio, 527. Carter v. Day, 51 
N. E., 967. Corikling v. Brown, '8 Abbot Practice. 345. In re 
Donahue v. 36 Cal., 329. West v. WlUiams. 15 Ark. 682. 
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position that the title was in the Nations in their corporate 
capacity, though I am not inclined to view their title in this 
light. The Supreme Court of the United States classes 
their lands as "public lands/' I do not regard this as nec- 
essarily material. If the unconditional fee was in the mem- 
bers of the tribes and allotment meant only partition of an 
existing estate, then I would regard the estate received by 
such allottee as ancestral. Such, however, is not the case. 
Death prior to September 25th, 1902', eliminated the de- 
ceased member from the tribal roll. His heirs did not in- 
herit his part of the lalid. It reverted to the tribe. They 
received their allotment by virtue of their membership in 
the tribe, and each of their descendants, whether children, 
grandchildren or great grandchildren, received without 
regard to their number and without regard to whether 
the ancestor had continued to live and had received his 
own allotment. The estate previously held by a member un- 
der the tribal laws by which the descent was cast was the 
right of possession, and could be alienated only to a mem- 
ber of the tribe. The estate received by the allottee is an 
absolute fee simple. The possibility of reversion in the 
United States under the condition subsequent jjasses to 
him. The estate thus received by the allottee is unques- 
m.' iMy a greater and more valuable estate than his pos- 
sessory right as a member of the tribe. I am of the opin- 
ion, therefore, that this estate is a new acquisition and 
passes under Section 2531 of Mansfield's Digest of the Stat- 
utes of Arkansas, which is as follows: 

"In cases where the intestate shall die without descen- 
dants, if the estate come by the father, then it shall asceud 
to the father and his heirs ; if by the mother, the estate, or so 
much thereof as came by the mother, shall ascend to the 
mother and her heirs, but if the estate be a new acquisition 
it shall ascend to the father for his lifetime, and then do- 
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scend, in remainder, to the collateral kindred of the intestate 
in the manner provided in this act; and, in default of a fa- 
ther, then to the mother, for her lifetime; then to descend to 
the collateral heirs as before provided (d)/^ 

It would serve no useful purpose and would render 
this paper unnecessarily long to undertake to discuss the 
various cases construing the above statute. A few leading 
cases are appended so that each person who is suflSciently 
interested may read and construe for himself. (6) 

IN CONCLUSION. 

The Congress that gave free homes to the people of Ok- 
lahoma nullified the leases under which the non-citizens of 
the Indian Territory had reduced the lands of the Choctaw 
and Chickasaw Nations to a state of cultivation. 

Those who came across the Northern border of Okla- 
homa and camped upon its fertilo prairies awoke and found 
themselves the proud possessore of homes without price; 
and those who came from the South and West built their 
cabins and cleared the lands of the valleys of the Choctaw 
and Chickasaw Nations, awoke to find themselves intruders. 
That the Indian owns the* land and that the white man has 
no legal right to acquire it except by purchase with the con- 
sent of the Indian, is not questioned. 

Choctaws and Chickasaws have an average allotment of 
320 acres of land each. They cultivate on an average prob- 
ably fifteen acres each. 

The excess of these lands is leased to the speculator for 
a nominal sum, and sub-leased to the farmer for full value. 
The Indian is permitted to alienate in such small quantities 



6. Hogan v. Finley, 52 Ark., 55. GaUoway v. Robinson, 
19 Ark., 396. Magne ss v. Arnold, 31 Ark., 103. M-cFarland v. 
Grover, 70 Ark.. 371. 
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and under such circumstances that he gets practically noth- 
ing for what he sells. ' His land being incumbered by a lease, 
every one except the lessee is at a great disadvantage in 
purchasing. Existing restrictions upon alienation are de-- 
structive of the interest of the Indian and an incubas upon 
the country. 

It is the grafter who is opposed to the removal of restric- 
tions. It is he who floods Congress with telegraphic pro- 
tests in the names of Indians without their knowledge or con- 
sent. Many Indians have not even until this day the re- 
motest idea that they are on record against the removal of 
restrictions. The real farmers in the Indian Territory, and 
not those who farm the farmers, ought to be given an op- 
portunity to acquire homes and develop the country. No 
country can ever hope to acquire its full measure of pros- 
perity until the man who cultivates the soil is given an op- 
portunity to acquire a home. 
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LAND TITLES IN THE CREEK NATION 



(W. T. Hutchings, Muskogee.) 

Agreeable to the third section of the Act of Congress of 
May 28, 1830, entitled, "An Act to provide for an exchange 
of lands with the Indians residing in any of the states or 
territories and for their removal west of the Mississippi," and 
treaty provisions made in accordance therewith, proclaimed 
respectively April 4, 1832 and April 12, 1834, the United 
States caused a patent or grant to be executed to the Creek 
Tribe, conveying what was afterwards known as the Creek 
Country west of the Mississippi. A portion of said land was 
sold to the government — the sale being fully consummated in 
the year 1888, and now is a portion of the Territory of Okla- 
homa, the remainder being held in common, in fact, as well 
as in theory, until the year 1899". 



INDIVIDUAL TITLES AND BESTKICTIONS ON SALE 

The Government, through the Commission to the Five 
Civilized Tribes, endeavored for some time to negotiate agree- 
ments with the Creek Tribe of Indians to partition its lands 
among its citizens or members of its tribe, and to end its 
tribal relations, but it seemed impossible to get them to vol- 
untarily do so. Therefore, on June 28, 1898, Congress 
passed an Act entiled "An. Act for the protection of the 
people of the Indian Territory, and for other purposes," more 
commonly, called "The Curtis Bill," (1st Kappler's Laws 
and Treaties, page 646), which provides that the Commission 
to the Five Civilized Tribes should "proceed to allot the ex- 
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elusive use and occupancy of the surface of all lands" of the 
several tribes or nations of Indians in the Indian Temtory, 
giving to each, so far as possible, his fair and equal share 
thereof, considering the nature and fertility of the soil, loca- 
tion and value of the same. There was reserved from such 
allotment all oil, coal, asphalt and mineral deposits in the 
lands, and certain lands for townsites, as particularly set forth 
in said Act. 

Pursuant to this act, the Commission to the Five Civi- 
lized Tribes opened a Land Office at Muskogee, Indian Ter- . 
ritory, April 1, 1899, for the purpose of allotting the lands 
as provided in the foregoing Act. A considerable number of 
Creek citizens came, and selected one hundred and sixty acres, 
the proportionate share determined upon by the Commission 
in th€5 Creek I^ation. 

The Government, however, still being desirous of obvi- 
ating any difficulties, as the Nation still held the fee to this 
land, continued its, efforts to obtain a partition of the land 
in fee simple and the consent of the Nation to that end. 
Consequently, a second agreement was negotiated with the 
Creek Tribe of Indians on March 8th 1900. This agreement 
was ratified, as therein provided, by the Creek Council, 
Mot 25th 1901, and, on June 25th, 1901, the President 
issued a proclamation declaring the same duly ratified, and 
its provisiors became law on March 1, 1901, the time it 
was approved, as originally passed by Congress. 

By this Act it was provided that all the lands of the 
Tribe, except certain reservations for townsites, etc., should 
be allotted among the citizens so as to give each an equal 
sh^re of the whole in value. It was provided that there should 
first be allotted to each citizen one hundred and sixty acre?^, 
valued at six dollars and fifty cents per acre, which should 
constitute the standard value of an allottment. Section seven 
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of said Act, Ist Kappler's Laws and Treaties, page 730, pro- 
vides as follows: 

"Lands allotted to citizens hereunder shall not, in any 
manner whatsoever, or at any time, be incumbered, taken, 
or sold to secure or satisfy any debt or obligation contracted 
or incurred prior to the date of the deed to the allottee there- 
for and such lands shall not be alienable by the allottee or 
his heirs at any time before the expiration of five years from 
the ratification of this agreement, except with the approval 
of the Secretary of the Interior. 

"Each citizen sliall select from his allotment forty acres 
of land as a homestead, which shall be nontaxable and in- 
alienable and free from any incumbrance whatever for twenty- 
one years, for which he shall have a separate deed, conditioned 
as above : Provided, that selections of homesteads for minors, 
prisoners, convicts, incompetents and aged and infirm per- 
sons, who cannot select for themselves, may be made in the 
manner herein provided for the selection of their allottments; 
and if, for any reason, such selection be not made for any 
citizen, it shall be the duty of said commission to make se- 
lection for him. 

"The homestead of each citizen shall remain, after the 
death of the allottee, for the use and support of children bom 
to him after the ratification of this agreement, but if he 
have no such issue, then he may dispose of his homestead by 
will, free from limitation herein imposed, and if this be not 
done, the land shall descend to his heirs according to the 
laws of descent and distribution of the Creek Nation, free 
from such limitation .^^ 

There was no provision made for the setting aside of 
townsites and the sale of lots to persons in rightful possession 
of them, but as all of those towns have been disposed of under 
said act and patents issued for lots in mo<5t of them, it is 
useless to discuss the titles to them further than to say that 
such titles are derived from the deeds issued by the Chief of 
the ISTation to the persons who purchased them under the pro- 
visions of said Act. 
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This land was to be allotted among the citizens of the 
Nation who were living on the Ist day of April, 1899, ,and, 
in ease any such citizen died after that time, the lands and 
money to which he was entitled if living descended to his heirs 
according to the laws of descent and distribution of the Creek 
Nation, and were to be allotted and distributed to them 
accordingly. 

Again, all children born to citizens entitled to be en- 
rolled April 1, 1899, up to and including the 1st day of July, 
1900, and then living, were to be placed upon the rolls, and, 
if such a child should die after that date, the lands to which 
it would be entitled also descend to its heirs according to the 
laws of descent and distribution of the Creek Nation. 

It was provided in section 38 of said Act that citizens 
might, after selecting their allottments, dispose of the timber 
thereon. 

This Act of 1901, so far as it provided for descent and 
distribution according to the laws of the Creek Nation, was 
repealed by the Indian Appropriation Bill of May 27, 1902, 
(1st Kappler's Laws and Treaties, page 120), which provided 
that: 

^^The descent and distribution of lands and moneys 
provided for in said Act shall be in accordance with the pro- 
visions of Chapter forty-nine of Mansfield^s Digest of the 
Statutes of Arkansas, in force, in the Indian Territory.^' 

This same provision was re-enacted in a Supplemental 
Agreement afterwards made by the Creeks with the United 
States on June 30, 1902, the same becoming a la^ August 
8, 1902. 

(Section 6, 1st Kappler's Laws and Treaties, page 762). 

This Supplemental Agreement further provided: 

"Only persons who are citizens of the Creek Nation, 
male and female and other Creek descendants shall inherit 
lands in the Creek Nation ; and provided further, that if there 



162 TEE BAR ASSOCIATION OF 

be no person of Creek citizenship to take the descent and dis- 
tribution of said estate, then the inheritance shall go to 
non-citizen heirs in the order named in said Chapter fort}^- 
nine/' 

This treaty enlarged the enrollment of children bom to 
citizens previously entitled to allottment subsequent to July 
1, 190Q, and up to and including May 25, 1901. 

Section 16 of said Supplemental Agreement modified in 
some respects the resolutions on alienation provided for in 
the Agreement of 1901, said section 16 being as follows: 

"Lands allotted to citizens shall not in any manner what- 
ever or at any time be encumbered, taken, or sold, to secure 
or satisfy any debt or obligation, nor be alienable by the al- 
lottee or his heirs before the expiration of five years from 
the date of the approval of this supplemental agreement, ex- 
cept with the approval of the Secretary of the Interior. Each 
citizen shall select from his allotment forty acres of land, 
or a quarter of a quarter section, as a homestead, which shall 
be and remain nontaxable, inalienable, and free from any 
encumbrance whatever for twenty-one years from the date of 
the deed thereof, and a separate deed shall be issued to each 
allottee for his homestead, in which this condition shall 
appear. 

"Selections of homesteads for minors, prisoners, con- 
victs, incompetents and aged and infirm persons, who cannot 
select- for themselves, may be made in the manner provided 
for the selection of. their allottments, and if for any reason 
such selection be not made for any citizen, it shall be the duty 
of said Commission to make selection for him. The home- 
stead of each citizen shall remain, after the death of the 
allottee, for the use and support of children bom to him after 
May 25, 1901, but if he have no such issue then he may dis- 
pose of his homestead by will, free from the limitation herein 
imposed, and if this be not done the land embraced in his 
homestead shall descend to his heirs, free from such limita- 
tion, according to the laws of descent herein otherwise pre- 
scribed. Any agreement or conveyance of any kind or char- 
acter violative of any of the provisions of this paragraph 
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shall be absolutely void and not susceptible of ratification in 
any manner;, and no rule of estoppel shall ever prevent the 
assertion of its invalidity/^ 

The difference in the provisions of these two agreements 
are as follows: 

The first prohibited the sale of the land for any obli- 
gations incurred prior to the date of the deed to the allottee, 
whereas the second prohibited such sale or incumbrance for 
any kind of obligation for five 3'^ears from tlio date of its 
approval. In the first, the period of restriction was five years 
from the ratification, of the original agreement, whereas the 
second fixes the time as five years from the date of the ap- 
proval of the Supplement Agreement August 8th, 1902. 

As to the homestead tbe restriction as to alienation is 
ttventy-one years in the first agreement, but it does not state 
specifically from what time it runs, whereas, in the second 
agreement, it is specifically stated that it shall be inalienable 
for twenty-one years from the date of the deed therefor. 

In the first agreement, if the allottee died without child- 
ren bom after the ratification of the agreement, be might 
dispose of his homestead by will, free from any limitation, 
and if that be not done, the land would* descend to his heirs 
according to the laws of descent and distribution of the Creek 
N'ation, free from such limitation, whereas, under the supple- 
mental agreement, the only change made was the provis^'on 
that the descent should be cast according to the laws of de- 
scent of the State of Arkansas in force at that time in the 
Indian Territory. In either event, the homestead, if there 
were no children bom after the rolls closed, and it was not 
disposed of by will, could be purchased without restriction 
from the heirs of the dead allottee, provided they were com- 
petent to survey the same. 

Xo one question, however, has probably given rise to as 
much controversy in the Creek IN'ation as this ; how do allot- 
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ments descend in case of citizens dying after the Isfc day of 
April, 1899, and up to and including May 27, 1902. 

It has been contended by many that the Creek J^ation, at 
the time the first agreement was made, had no law of descent, 
applicable to real estate, as the citizens owned no real estate 
in the Xation until subsequent to the abolition of their laws, 
June 28, 1898. Again it was contended that even though 
there were some laws upon the subject, they were so incom- 
plete and defective that it was impossible to make a practical 
application of them, and tbat they must be wholly disregarded 

The only statutes in relation to descent and distribution 
in the Creek Nation are the following: 

• "Sec. 6. Be it further enacted, That if any person die 
without a will, having property and children, tbe property 
shall be equally divided among the children by disinterested 
persons; and in all cases where there are no children, the 
nearest relation shall inherit the property.^^ 

Laws of the Muskogee Nation, 1880, page 132. 

"Sec. 8. The lawful or acknowledged wife of a deceased ' 
husband shall be entitled to one-half of the estate, if there 
are no other heirs, and an heir^s part, if there should be other 
heirs, in all cases where there is no will. The husband sur- 
viving shall inherit of a deceased wife in like manner.^' 

Laws of Muskogee Nation, 1880, page 69. 

This question has recently been before the United States 
Court for the Western District of the Indian Territory, in 
the case of Porter vs. Brook. Brook was a citizen of the 
United States who had married Nina Porter, a citizen of the 
Creek Nation who died on the 29th day of May, 1899, intes- 
tate, leaving Brook, her husband, and her crild, Nina Tookah 
Brook, as her only heirs at law. The child died on the 1st 
day of July, 1899. Allotments were duly selected for both 
mother and child after their death. Brook claimed to be the 
sole and only heir of his wife and child. Judge C. W. Ea)'- 
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mand, in an able and exhaustive opinion held that the second 
section of the Creek Law, above quoted, ^'furnished a very 
fair plan for the descent of the allotment of the deceased/^ 
and concludes as follows: 

^T am of the opinion that these two sections of the Creek 
statute must be considered in determining what is the law 
of descent and distribution here, and force and effect must 
be givem them, and that the non-citizen father or mother 
may in a proper case inherit from a deceased child dying in- 
testate leaving no wife or husband or children surviving. 

^Tlere Mrs. Brook left her surviving a child'. It inher- 
ited one-half of the 160 acres allotted as the share of Mts. 
Brook and the surviving husband one-half. The child d'ed 
intestate, leaving no husband or issue, but left it surviving 
the father, Eek E. Brook, who took the whole of the estate 
of his child, as its nearest relation.'* 

N"o very serious difficulties arise in the construction of 
the laws of descent and distribution contained in Chapter 
forty-nine of Manfield's Digest, except possibly those arising 
from the construction of the following language in section 
2531: 

"But if the estate be a new acquisition-, it shall ascend to 
the father for his lifetime and then descend in remainder to 
the collateral b'ndred of the intestate in the manner provided 
in this Act ; and, in default of a father, then the mother, for 
her lifetime; then descend to the collateral heirs, as before 
provided.^^ 

The coustruction of this, so far as collateral heirs is 
concerned has given rise to some trouble, but most of it is 
made clear by the decision of Kelly vs. MicGruire, 15 Ark. 555. 

The allotments made under the Curtis Act were con- 
firmed by the first a.Qrreement and stood as valid as though 
they had been made under the same. 

As it took some time to get the deeds issued to the allot- 
ments made, there were very few sales made by the allot- 
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tees for a considerable time after the passage of the Supple- 
mental Agreement, and I believe few, if any, prior thereto. 

Congress, in the Indian x\ppropriation Bill, approved 
April 2i, 1904, passed the following law touching the removal 
of restrictions upon tlie alienation of lands: 

"And all the restrictions upon the alienation of lands of 
all allottees of either of the Five Civilized Tribes of Indians 
who are not of Indian blood, except minors, are, except as to 
homesteads, hereby removed, and all restrictions upon the 
alienation of all other allottees of said tribes, except minors 
and except as to homesteads, may, with the approval of the 
Secretary of the Interior, be removed, under such rules and 
regulations as the Secretary of the Interior may prescribe, 
upon application to the United States Indian Agent at the 
Union Agency in charge of the Five Civilized Tribes, if said 
Agent is satisfied upon a full investigation of each individual 
case that such removal of restrictions is for the best interest 
of said allottee. The finding of the United States Indian 
Agent and the approval of the Secretary of the Interior shall 
be in writing and shall be recorded in the same manner as 
patents for lands are recorded/' 

The commission to the Five Civilized Tribes has made 
separate rolls indicating whether or not the citizen was 'an 
Indian by blood or a freedman. In the Creek Nation many 
of such Freedmen have Indian blood in their veins, and the 
question arose upon the pai^page of the foregoing Act as to 
whether or not they could alienate wij:hout restriction their 
lands. While many of those Who purchased lands from 
freedmen required an affidavit from them that they had no 
Indian blood in their veins, yet, the very generally received 
construction of the law is that the roll determines, and that 
if the allottee is on the freedman roll, he will be permitted 
to sell all of his allotment, except his honaestead. There are 
no citizens by intermarriage in the Creek Nation. 

Shortly after the foregoing act was passed those who 
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came within its provisions proceeded to sell parts of their 
allotments before receiving their deed to the same. Some 
question has arisen as to whether or not they can convey a 
good title. A similar question, I see, has arisen in the 
Chickasaw Nation lately, and Judge Townsend in constru- 
ing the Choctaw-Chickasaw agreement, which is different, 
however, from the Creek, held that "the removal of re- ' 
strictions on alienation only applied to intermarried cit- 
izens who are allottees, after patent issues." This w.is on 
the ground that the Supplemental Agreement of the Choc- 
taws and Chickasaws provided that the allotments should be 
alienable only after issuance of patent. The Creek treaty, 
hawever, is very different, and the restrictions on alienation 
in both agreements commenced with the date of the respec- 
tive agreemeni^s and in most cases was running before the land 
was allotted at all to the citizens, and therefore was running 
at the time any purchases were made of allotments, whether 
the deed had been delivered or not. Of course, any purchas- 
er bought the land subject to the allottee^s being defeated 
in his allotment before the Commission to the Five Civilized 
Tribes by a successful contestant or by the changing of h»s 
allotment prior to the execution and delivery of the deed; 
but there can be no question in my mind that in the Creek 
Nation if the allotment of the allottee was not successfully 
contested prior to the issuance of a deed and no change was 
made as to it, and a deed w;as thereafter given to the land 
selected as an allotment and sold prior to the issuance of a 
deed, the purchaser got a good title. This he did under the 
laws of Arkansas in force in the Indian Territory at the time 
of the purchase which are as follows: 

{^li any person shall convey any real estate by deed, pur 
porting to convey the same in fee simple absolute, or any 
less estate, and shall not at the time of such conveyance have 
the legal estate in such lands, but shall afterward acquire 
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the same^ the legal or equitable estate afterward acquired 
shall immediately pass to the grantee and such conveyance 
shall be as valid as if such legal of equitable estate had been 
in the grantor at the time of the conveyance/^ 
Mansfield's Digest Sec. 642. 

On the Srd day of March, 1903, Congress passed an Act 
Applicable to all of the tribes of the Indian Territory pro- 
viding that any citizen owning an allotment adjoining a rail- 
way station, might apply to the Commission of the Five Civ- 
ilized Tribes to sell the same for townsite purposes and, if 
they recommended it, and it was approved by the Secretary 
of the Interior, the citizen might sell his allotment for such 
purposes, either as a whole, or he might divide the same into 
lots and blocks and sell as he saw fit. 

In several cases in the Creek Nation where it was shown 
to be beneficial to the citizen, he has been permitted to sell 
for such purposes, even his homestead. 

It is useless to discuss the validity of the restriction? 
imposed upon the lands of the Indians of the Five Civilized 
Tribes, or the right of Congress to impose them; these have 
been often upheld by the courts, and are not questioned by 
any well informed lawyer. 

LEASES. 

The first Creek agreement, in section 37 provided tha^ 
the citizens might rent their allotments when selected for 
a term not exceeding one year, and after receiving title there- 
to, without restriction. There was no provision made for 
mineral leases of any kind. While the term "title'^ often has 
different meanings according to the context and connection 
in which it is used, our courts have construed title in said 
section to mean the title conveyed by the deed provided for 
in section 2-3 of the same agreement, and held that the ac- 
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tual ismiance and acceptance af the deed was necessary to 
complete and comtitnte the title referred to in section 37. 
The Curtis Bill had provided f er mineral leases by the Na- 
tion, but none were madie in the Creek Nation, and it is 
nsdess to disetiss that phase of the sabject 

The Supplemental Agreement amended section S7, and 
provided that citizens might rent their allotments for gra^z- 
in^ purposes for one year, and for agricultural purposes for 
a period not exceeding five years^ but with no stipulation to 
renew the «ame. In each case they might be made- for a 
longer period with the approval of the Secretary of the In- 
terior, but none have ever been so made in the Creek Natioa, 

Leases for mineral purposes might also be made with the 
approval of the Secretary of the Interior and he has present- 
ed fifteen years as the maximum. 

A serious question has arisen as to whether or not 
the Act of April, 1904, removing the restrictions as to alien- 
ation also removed them as to leasing, and particularly as 
to mineral leases. As a lease is not an alienation of land, 
it has been held by the Department of the Interior, and 
quite generally concurred in, I believe, by the Bar of our 
District, that such is not the case, and, that even a f reed- 
man in order to execute a valid mineral lease should have the 
same approved by the Secretary of the Interior, even though 
it embraced land other than his homestead. 

III. 

MORTGAGES. 

Two questions axise in considering the validity of mort- 
gages in the Creek nation embracing the lands of citizens of 
said nation. First, can an Indian mortgage his allotment 
other than his homestead without the consent of the Sec- 
Bar Ass'n — 12 
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retaty of the Interior; second, can those citizens who are 
within the Act removing the restrictions aa to alienation 
mortgage their allotments exclusive of their home- 
steads. To determine the question in both cases we must 
decide whether or not a mortgage is an alienation of land. 
In many jurisdictions there can be no question that it is 
not, but we in the Creek nation get our mortgage laws as 
well aa the common law from the state of Arkansas. It has 
oeen held by all of our courts that such laws came to us with 
the construction put upon them by the highest court of the 
said state. Under the decisions of said state, by a mortgage 
the mortgagor conveys an absolute title to the mortgagee, 
and that upon condition broken the mortgagee may bring 
an action of ejectment to recover the land. Under this view, 
and under the decisions of that state, I am of the opinion 
that a mortgage in the Creek Nation is an alienation of land, 
and the Creek citizens not of Indian blood may mortgage 
their surplus allotments, and that citizens of Indian blood 
may do so with the approval of the Secretary of the Interior. 

Terry v Eussell, 32 Ark. 478. 

Turner v Watkins, 31 Ark. 429. 

Kannady v McCowan,.18 Ark. 16^, 

Steele v Carroll, 12 Fet (U. S.) 205. 

Eespectfully submitted, 
WILLIAM T. HUTCHING. 
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LINCOLN, THE LAWYER 



(Jesse J. Dunn.) 

Connt the names of the illustrious men^ living and dead, 
who have enriched the century past with their deeds, their 
achievements and their lives, and conspicuously prominent 
above them all will stand one bom of obscure and humble 
parents, whose ancestry and lineage reach backward into the 
bogs where the sunlight of research is lost. 

Con those over who, since the beginning of recorded his- 
tory, have stood high above their fellows, like beacons showing 
the pathwa:y up which the human race has struggled toward 
the light, and among them none will glow with greater bril- 
liance, or steadier, than he who, as a child, was nurtured by 
Want, environed by Ignorance, and schooled by Adversity. 

Choose /from history — sacred and profane — ^gather from 
every land and clime the names of those who have endeared 
themselves to humanity by their unswerving devotion to a 
great principle, and none will be f oimd more universally re- 
spected, more loved and revered, than he who said: ^*The 
story of my life is one of the 'short and simple annals of the 
poor.^'* 

The United States was twenty years old when he wai 
bom. Indiana was yet a territory when his parents moved 
there from Kentucky; and he grew to manhood amid its 
primitive wilds. The conditions and surroundings fixed the 
habits, occupations and lives of the people among whom he 
lived, and in a measure shaped his own. 

The woods were everywhere, and cabins grew in the 
clearings made for fields. He helped to make these clearings, 
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to build these cabins, to sjflit the rails to fence the tilled lands, 
and participated fully in all^the toil and privation of that 
early day. 

He was twenty-one when he moved to Illinois, and all of 
his boyhood years^ had been spent in. manual labor, in field 
and forest. He was a stout, healthy boy, and his services ware 
in denumd. His schoolia*;^ secured at odd times, was less 
tiuya a year all told ; and tise scope of his leading consisted of 
the Bible, Aesof ^e Fables, Boibinson Crusoe, Pilgrim's Pro- 
gress, a hifitoiy of the United States, and Weem's Life of 
WashiBgtosL 

This was the extent of the experience and education of 
the tajl, homely, angular, rawboned, dark-ekinoed, onpre- 
pofisessing youth, Vho in 1830, with his little bundle af 
dotfees, left bis father's cabin and challenged the world for 
a name a&d a plaoa 

And, mark you, he was without friends who could help 
him; he had bo mon^ or property; he had no trade, no 
profession ; his scholastic attainments were most meagre and 
his sui^oundings on every hand were as poor as he. The world 
and its way« presented an unexplored wilderness. 

A decade earlier, the now grand and wealthy state of 
Illinois was a territory. It then eontaine.l no raUroad or 
city; its highways were trails; its settlements thin anl wide; 
its people pioneers in a new countn- , possessing nothing, and 
with all in the future. 

This, then, was the field for this man's aehieveraente, 
and the foregoing reeites his attainments and means. There 
was little or nothing at home or abroad to^ induce him to 
strive, no friendly hand to lead him on; no, he stood alcme^ 
and that he accomplished what he did, through his own un- 
aided efforts, is the grandest comm^tary on Ara^can oppor- 
tunity ever produced. It means something — it teaches mfery* 
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thing — ^to the aspiring, youth of today. It tells him a leBScm 
he can grasp; it brings to him a theme he can understand ; it 
makes him know and realize the important truth that high 
birth, lavish educational opportunities, and wealth are non- 
essentials to greatness. The poor boy can know he is not pre- 
scribed ; that he, too, may aspire, take new hope and find that 
hope justified. It teaches the grand truth that success comes 
from within, not without, and 

'^Vhether the prize be a ribbon or throne. 
The winner is he who can go it alone.'' 

What did he do — ^what did he accomrplish; to what 
heights did he ascend ? Consider again his lowly beginning, 
and hear the expressions of his contemporaries: 

LawTence Weldon: ^Tle was the leader of the Illinois 
bar/' 

Hugh McCulloch : "As a lawyer and adovcate he had no 
superiors in Illinois, and few in the older states. 

Leonard Sweatt: ^^t was conceded that he was the 
lead^ of the bar of Illinois.'' 

David Davis : "In aU the elements constituting a good 
lawyer, he had few equals." 

David E. Locke: "He was the greatest man in some 
respects that ever lived." 

Walt Whitman : "He seems to me the grandest figure 
of all the crowded canvas of the nineteentii century." 

John B. Alley : ^^e is the grandest figure looming up 
in our history as a nation. He was far-seeing, sagacioua, 
calm, modest, and among the greatest, wisest and best that 
ever lived in any country." 

Robert G. IngersoU: '^e had almost absolute power, 
and never abused it, except upon the side of mercy. He is 
the gentlest memory of our world." 

Expressions of this character could be multiplied without 



174 THE BAB ASSOCIATION OF 

end, and, paradoxical as it may appear, they are speaking of 
the yoimg man who, at his majority, went into the world emp* 
ty handed and alone, possessing nothing but a sound body, 
a clear head, and an honest intent, whose story I am to tell, 
under the title of ^^Lincoln, the Lawyer/' 

To speak well, a lawyer requires an issue; a minister a 
text. I am sermonizing today, so I have a text, and it is one 
that has grown so with its treatment that the primary ques- 
tion has not been so much what to put in, as what to leave out. 

The earliest account of his studying law is given by an 
old settler near his home, at New Salem, who employed Lin- 
coln to chop wood. He passed the place, and observed his 
long legged, shock headed, bare footed employee, perched on 
the top of the wood pile with a book in his hand: He said 
"What are you reading ?'' Lincoln answered: "I am not 
reading, I am studying.^' Studying what?^^ He replied, 
"Studying law.'' To which the man answered, "Great God 
Almighty!'' and pa^y^ed on in speechless amazement This 
was the beginning of his study of law, but he continued to 
borrow books, and continued to study, in season and out. • 
Wherever he went, he carried his book, — in the field, in the 
woods, splitting rails or on a journey, his law book was his 
constant companion. 

A store at New Salem was purchased by Lincoln and an- 
other man,-all on time. It was a frontier grocery store, where 
liquor was dispensed ; and while Lincoln studied law, his part- 
ner patronized the buffet. The result was speedy f ajlura 
The partner disappeared, and Lincoln was left with eleven 
hundred dollars of partnership debt, which he personally as- 
sumed, and began to pay, — ^but he continued his studies. 

He was- elected to the legislature, and on his return there- 
from, in the spring of 1837, was admitted to the bar at 
Springfield, forming a partnership with a man by the name 
of Stuart. The account of Lincoln's entry into Springfield 
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and his settlement there is told by his friend Joshua Speed, 
who was running a store. Lincoln endeavored to buy enough 
supplies of Speed for a bed, but the cost of the outfit — seven- 
teen dollars — ^was so great that it appalled him. He had ap- 
plied his Legislative salary on what he termed his "N'ational 
debt/' left him as a legacy of his merchandising experience. 
Speed, seeing his dismay, offered to share his bed with him, 
which was gladly accepted by Lincoln, who brought into the 
room a pair of saddle bags, containing a couple of law books, 
a few pieces of clothing, and threw them on the floor, and 
said, with a broad smile, ''Well, Speed, I'm moved P 

Such was his entrance into Springfield and the practice. 
His partnership with Stuart continued until 1841, when 
Stuart was elected to Congress, and Lincoln entered into part- 
nership with Logan which continued until 1843, when they 
both became candidates for Congress. Two aspirations of 
this size could not exist in one small law office, and the part- 
nership was terminated. An association was then formed 
with William Hemdon which lasted as long as he lived. 

Hemdon says of him, he never was an office lawyer; he 
had no order, no system ; his papers were scattered hither and 
yon. On one occasioii , he gathered a great bundle of them 
together, tied a string around it, and labelled it ''When you 
can't find it anywhere else, look in here." He paid but sliorht 
attention to the correspondence of the office, and when he did, 
was just as likely to put a witticism or a joke into a staid 
business communication as he was into a letter written for 
that purpose. For instance : The firm had closed up a bgal 
matter involving some real estate, for some clients in Ix>u^*s- 
ville, who desired them to find a purchaser for it. Lincoln 
wrote their clients as follows : "As to the real estate, we can- 
not attend to it. We are not real estate agents ; we are law- 
yers. We recommend that you give the charge of it to Mr. 
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Isaac S. Britton, a trustworthy man, and one whom the Lord 
made on purpose for such business." 

At another time, in response to, a letter calling for a re- 
port on a fellow lawyer of the town, he wrote: "I khow Mr. 
Blank. He is a lawyer with an office on this street. He has 
a wife, worth a million dollars, and two children worth an- 
oth^ million. In his office there is a table, and two chairs 
and there is a rat hole in the comer which will bear looking 
into." 

He preferred to try cases in court; to contest with 
his fellow lawyers on principle and fact^ before the court and 
jnries ; to meet the clash of minds, and to participate in for- 
ensic jousts, rather than to be the dull plodder at the desk. 
If he had any quality in the preparation of his cases superior 
to others, it was the dilligence with which he studied the op- 
posite side of every case ; and it is said of him that in all of 
his long career, he was never surprised by the testimony of 
the opposition. When he once learned the facts in his case, 
his clearness of statement was something remarked by all. 
He stated his opponent's case better than he could do it him- 
self, and seemed to be so fair with it all, that the jury was 
always ready to listen with confidence, when he came to pre- 
sent his own. He said, "Hemdon, if I can free this case from 
technicalities and get it properly swung to the jury, I can win 
itr His constant admonition to Hemdon was to use simple 
language, plain propositions, and not to talk over the heads of 
the jurors. His remarkable ability for telling anecdotes in 
his argument is well established by all with whom he came 
in contact. He used these stories, — parables, as it were, to 
make plain some proposition involved, or to put the defen- 
dant or his counsel in a ridiculous light. These things, coup- 
led ^vith his candor, fairness and honesty, formed the basis 
upon which his success was builded. 



OKLAHOMA AND INDIAN TEKKITORY 177 

His fees were usually less than his clients expected. 
From 1850 to 1860 his income was less than three thousand 
dollars per year^ and while on the Circuit, Judge Davis, on 
one occasion, called him to his rostrum, and referring to his 
charges, said : "Mr. Lincoln, you are patiperizing the bar. 
You will ruin your fellows, and unless you quit this policy, 
we shall all have to go to farming/' The largest fee that he 
ever received was from the Illinois Central Railway Company. 
The company had been exempted from taxation by the Staie. 
McLean County assessed it, and took the position that the 
Legislature could not relieve the railroad from the payment 
of county taxes. Lincoln and Hemdon were employed to 
try the case. They carried it through the Supreme Court and 
were successful. Lincoln presented his bill in the sum of 
two thousand dollars, at the office of the railway company in 
Chicago, and the same was rejected with the statement that 
it was exhorbitant, and they could have hired "A first class 
lawyer for that price." Offended by this, Lincoln withdrew 
his bill, and, recounting the matter to some of his fellow 
practictioners at Bloomington, six of them voluntarily signed 
a statement that five thousand dollars would be a reasonable 
•fee for the service rendered. Thereupon Lincoln filed suit 
for this amount, and judgment was allowed to go by default. 
No account book of fees was ever kept by the firm. 
Whenever one was paid, it was divided on the spot, or if Hem- 
don was not in, he found a bit of paper rolled around his 
portion, and in Lincoln's hand writing the statement: Hem- 
don's half." 

An idea of his manner and method of trial, and the 
class and character of the litigation in which he was engaged 
may be gathered from noting a few of his cases. 

The Wright case was one, which he volunteered to bring, 
on behalf of the widow of a Eevolutionary soldier. A pen- 
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sion agent had procured for her the siun of $400.00, and had 
retained half of it for his fee. When the poor, broken old wo'- 
man hobbled into. Lineoln^s office, and told him her story, its 
pathos and injustice aroused him. He filed suit to recover 
the money, and the notes which he made for his argument be- 
fore the jury were as follows: "No contract — not profes- 
sional services — unreasonable charge — money retained by 
agent not given by plaintiff — Eevolutionary War-^describe 
Valley Forge — ^privations — ice — soldiers^ bleeding feet — 
plff^s husband, soldier leaving home — skin deft. — close." 

The familiar Duff Armstrong murder case is another 
in which he volunteered. He had known the defendant's par- 
ents when a boy. A witness, Allen, had sworn he had seen 
Armstrong strike the deceased by the light of the moon. Al- 
len's testimony was positive and must be broken, or the de- 
fendant would be convicted. Lincoln took an almanac, and 
showed that the moon was not shining at the time of the 
tragedy. ^HJncle Abe," said Duff, "did his best talking when 
he told the jury what true friends my father and mother had 
been to him in the early days. He told how he used to go out 
to father's and stay for days, and how kind mother was to 
him, and how many and many a time he had rocked me to 
sleep in the old cradle." 

In 1855, McCormick, the inventor of the reaper, sued 
Manny for infringement. The plaintiff employed E. N. 
Dickerson and Eeverdy Johnson. The defendant employed 
Lincoln and Erwin M. Stanton. Aside from these, both par- 
ties had mechanical experts. The case was tried at Cincin- 
nati, and Lincoln went there after devoting a great deal of 
time upon it, with the intention of making a reputation 
through his speech on its trial. It was 'decided that but two 
speeches were to be made on a side, one by the mechanical ex- 
perts, and on the defendant's side, the other lay between Lir»- 
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coin and Stanton. At a conference, Lincoln generously off- 
ered to yield to Stanton, and said "You make it/^ Stanton 
abruptly said "I will/^ and took his hat and left. This was 
a grevious disappointment to Lincoln, aaid after returning 
home, he declined to discuss the case, but said to Herndon, 
^TThat fellow Stanton handled me roughly down there.^^ But 
he was intensely interested in Stanton^s argument, and dur- 
ing the making of it, stood near him, or paced back and forth 
in the room. After it was over, walking on the street with 
a friend, he suddenly stopped and, turning to him abruptly, 
said "Emerson, I am going home ; I am going home to study 
law. These college bred men, who have devoted their whole 
lives to study, are coming wast. Don't you see? They have 
got as far as Cincinnati now; they will soon be in Illinois. 
I am going home to study law, and when they get there ,1 will 
be ready 'for them." 

The foregoing will give a slight idea of the character of 
the practice into which Lincoln was called. Yet he had many 
important cases in the Supreme Court. The reports of Illi- 
nois show that from 1840, when he had his first case, to 1860 
notwithstanding all the interruptions that his practice sus- 
tained, nearly a hundred cases beax his name. 

The practice of law is the king of professions ; it devel- 
opes and enlarges the intellect as does no other pursuit. The 
lawyer is the great teacher, the great eivilizer ; the maker and 
conservator' of government ; he writes constitutions and ^jon- 
structs them; he promulgates laws and enforces them; he is 
the peace maker of the world. He is naturally a student of 
government, for his lifers pursuits bring him constantly into 
direct contact with its practical, working features. This is 
why so great a percentage of our politicians, — ^in the correct 
sense of that term — are drawn from the ranks of the leo:aI 
profession. This tr£i,ining and condition forced Lincoln into 
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the politicial arena. He was four times elected to the Illi- 
nois Legislature,— 1834, 1836, 1838 and 1854. 

1840, he was presidential elector on the Harrison ticket; 

1844, presidential elector on the Clay ticket; 

1846, elected to Congress as the only Whig from Illinois. 

He was personally opposed to the beginning and prose- 
cution of the Mexican War, and this antagonism lost him his 
prestige with his people at home. The result was that he 
was not a candidate for re-election, and came home in 1849, 
at forty years of age, determined to abandon politics, and 
hurled himself into his practice harder than ever, until, as he 
says, he was again aroused by the repeal of the Missouri Com- 
promise. 

1852, he was presidential elector on the Scott ticket. 

In 1854, he was again elected to the Legislature. He 
resigned and became a candidate for the United States Sen- 
ate. In 1856, he made over fifty speeches in Illinois and sur- 
rounding states for Fremont. In 1858, he was candidate 
against Douglas for senator, in which campaign occurred the 
remarkable series of joint debates, and although he was un- 
successful, the result brought to him the highest place with- 
in our country^s gift. 

Time and space will not admit of a closer review of this 
series of unprecedented public services, but in them his every 
expression, his every act, was marked to a high degree by the 
impress of his training at the bar. He was always a lawyer. 
His public expressions and speeches were practically all dis- 
cussions of the legal and constitutional aspect of slavery and 
its relation to our government, as then constituted. 

The best knowledge of this life is not acquired by once 
learning, but to be firmly impressed, must be learned again 
and again, reviewed and re-reviewed. The teacher in t^:e 
school room learns his book better than he ever did as a stu- 
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dent, and the lawyer in his daily life learns the law well and 
thoroughly hy constant practice. But the court room lawyer 
learns much else than books, much aside from the bare princi- 
ples of law he learns that great study of Ufe, his fellow 
men. 

LiQcoln was an intense student iu this field. While fol- 
lowing the court in the old Eighth Circuit for years, as he 
did, he had impressed on him daily, with unceasing reitera- 
tion, that motive is the spring from which flows all human ac- 
tion, and that to deal intelligently with our fellow men, this 
must be recognized and acknowledged; that to discredit and 
impugn, alienates and never wins; that those we would con- 
vert, we must not chide; and that in dealing with men, we 
must concede their honesty, prior to asserting our own. He 
further learned the lesson which we all learn sooner or later, 
that in every heated controversy among men, the truth usually 
lies somewhere between the extreme demands of each. He 
had'impressed on him in a way that it became paxt of his very 
beiug, that all the people know more than a part, and that the 
great law of average is what makes the world go smoothly; 
that the people prefer compromise to contests, and are ready 
to pit this advantage against that concession. As a lawyer 
he learned the lesson no other walk of life so well teaches, that 
he who fs contending against him has rights equal to his own 
— ^that is, the right to have his day in court, to be heard ia his 
own behalf, and then to have his just claims fully considered. 
He learned that all of the great common people "Could be 
fooled some of the time, and some of them all of the time, 
but that they couldn^t all be fooled all of the time ;" and that 
he who would * attempt to fool them part of the time seldom 
had a second opix)rtunity. These are some of the lessons he 
learned as a lawyer, and these are the things, coupled with a 
broad common sense, high. motives and an unassailable spirit 
of integrity he took with him to Washington. 
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Observe how he used this training: 

Recognizing the fact that the men who were his strong- 
est competitors at Chicago each had a large personal follow- 
ing, he tied that following to him and his administration by 
calling these men to his cabinet — Cameron, Chase and Seward 
He was not building a machine, — ^he was compromising; he 
was acknowledging the law of averages. 

When he sent Cameron to Eussia and sought a man to 
fill his place, he selected one who had offended him the only 
time they had ever met, one who had called him the "pissing 
link,^^ "the Illinois ape,^^ and who dwelt on his "Painful im- 
becility,'^ and who was a Democrat. It was Edwin M. Stan- 
ton. \ 

Stanton had been the Attorney General in Buchanan's 
cabinet, but he Was the stony bulwark against which the 
waves of Secession had beat in vain. Lincoln needed Stan- 
ton. He cared naught for his personal feelings; these were 
all submerged in recognition of a principle he had learned in 
the practice, that when a thing is necessary to be done, it is 
sometimes necessary to do the things necsssary to accomplish 
it. 

. Stanton was needed for his qualities of heart and mind ; 
it mattered not that he had called the President a '^clown,*' 
or had affronted and insulted him personally. A gi^eat work 
was to be accomplished and Stanton was a great man. It 
mattered not that Stanton had vigorously fought his election. 
Lincoln was also a great character, too great to be influenced 
by these things. He conquered, — had complete mastery of 
self, and called to the service of the nation his "Iron Secre- 
tary." History has justified. 

Eecognizing that the loyal men of his party would sus- 
tain him, at home and in the army, in his effort to save the 
Union, he again buried self and party in recognition of 
the same doctrine, and called to command the Union arms 
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the leading Democrats of the nation, — McClellan, who as 
an officer of the Illinois Central Eailroad, had assisted with 
a special train, Douglas to defeat him for the Senate, — 
Grant, Bnell, Thomas, Butler and Logan. 

He was not seeking partisans, — ^he wanted soldiers who 
would fight, and not dally, and the first cheering news that 
came from the conflict to Lincoln was Grants reply to Buck- 
ner, — "No terms except an unconditional surrender will be 
accepted, I propose to move immediately upon your works/^ 

Lincoln knew that braver men were not on earth than 
those in the Confederate service, men who could not be fright- 
ened nor discouraged, and that nothing short of practical an- 
nihilation would ever subdue them. 

Requiring absolutely the solid support of all the North, 
in order to accomplish this, and having the Republican, he 
thus wisely appealed to the loyal Democrats and succeeded. 

This policy so essential for the salvation of the Union, 
met with strenous opposition from some of his political 
friends. The retention of the border states, Missouri, Ken- 
tucky, West Virginia and Maryland, so necessary to success, 
called for the gravest solicitude, and for this end he pursued 
unremittingly the course named. This line, coupled with 
the lack of victory attending the Union arms, prior to 1863, 
aroused the ire of the old ^TL.ion of Abolition,^^ Horace Gree- 
ley, who, after the failure of the Peninsular campaign, wrote 
his open letter to the President, CTititling it "The prayer of 
Twenty millions,^^ in which he said "Officers who remain to 
this day devoted to slavery can at best be but half way loyal 
to the L^nion/' and in which he called on the President to f?n- 
force the law declaring free the slaves coming within the 
Federal lines. I submit Lincoln^s answer as an example of 
masterful pleading, as an embodiment of legal expression, in 
strict conformity- with the rule which requires such state- 
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ments to be in ^^ordinary and concise language, without repe- 
tition." Omitting the caption: 

"If there be in it any statements or assumptions of fact 
which I may know to be erroneous, I do not now and here 
controvert them. 

If there be any inferences which I may believe to be 
falsely drawn, I do not now and here argue against them. 

If there he perceptible in it an impatient and dictator- 
ial tone ,1 waive it in deference to an old friend whose heart 
I have always supposed to be right. 

As to the policy I ^seem to be pursuing/ as you say, I 
have not meant to leave any one in doubt. I would save the 
Union. I would save it in the shortest way under the Con- 
stitution. 

The so(Mier the national authority can be restored, the 
nearer the Union will be the Union as it was. 

If there be those who would not save the Union unless 
they could at the same time save Slavery, I do not agree 
witii them. 

If there be those who would not save the Union unless 
they could at the same time destroy Slavery, I dp not agree 
with tljem. 

My paramount object is to save the Union, and not eith- 
er to save or destroy Slavery. 

If I could save the Union without freeing any slave, I 
would do it — if I could save it by freeing all the slaves, I 
would do it — and if I could do it by freeing some and leaving 
others alone, I would aJso do that. 

What I do about Slavery and the Colored Race, I do be- 
cause I believe it helps to save this Union; and what I for- 
bear, I forbear because I do not believe it would help tx) save 
ttie Union. 

I shall do less, whenever I shall believe what I am doing 
hurts the cause; and I shall do more whenever I believe doing 
more will help the cause. 

I shall try to correct errors when shown to he errors ; 
and I shall adopt new views so fast as they shall appear to he 
true views. 

I have here stated my purpose according to my views of 
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official duty ; and I intend no modificatipn of my oft-expressed 
j)Qrsonal wish that all men everywhere could be free. 

... Yours, 

■ ■. ' ; " A- LINCOLN?^ '; 

It is the language of a lawyer— no motion tp make ijiore 
definite and certain, or to separately state an^ number, 
would lie ; neither could ._ a demurrer be urged. He had an- 
swered Greeley^s case oijt of court, and no reply was ever filed. 
; And what a court it was; twenty millions of people in 
the J^orth, and seven millions in the South read that answer 
^nd understood it; it was- pointed, unambiguous and final. 

His life marks the dividing line of. the centuries-; be- 
hind him lie the ages of darkness, ignorance and oppression 
— the age of feudalism, persecution, the serf and the slave. 
After him has come the age of light, freedom and progres- 
.sion. He breathed the breatii of hie into the principle that 
all men are erejtjd eqwdi, and tiie shackles fell from the 
limbs of the serf and slave; he found us a government of 
states and he left us a nation — one people — one flag, and one . 
destiny. 

{Spring of 1861. lor months past those who would des- 
troy our national integrity had been secretly and openly at 
work. One by one, the states had bade farewell to the old 
associations, and had set up within the confines of the old 
tlnipn, a Government which, knew it not and was opposed 
to its life and existence. Men who loved it as they did their 
own children gathered around and counselled moderation and 
peaee, and every countenance, friend and foe, bore the mark 
of distress. ' ' 

A stand has been erected at the east portico of the" old 

Capitol Building, and it is. filled with the proijiinent men of 

the nation, while around about it is di:awn a thick cordon of 

soldiers. The people are everywhere. ' Upon this rostrum ap- 

-pears the tall gaunt form of a man conscious of His appear- 
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ance, and diffident in this conciousness. He is dressed in 
black, with a tall silk hat, and carries a cane. He is un- 
gainly and homely, and seems ill at ease. His cane he places 
in a earner of the stand, but he does not know what to do 
with his hat. A short, thickset man, who has been his com- 
petitor for everything that he has wanted from .his young 
manhood, noting his embarassment, steps forward, and re- 
lieving him of it, says in a low tone : "If I cannot be Presi- 
dent, at least I can hold his hat/^ All ey6s are upon him, 
and all ears are intent to hear his expressions. The very air 
seemed heavy with suppressed excitement and anxiety. The 
Nation is trembling in the throes of dissolution. For months 
the people have awaited his coming and his words. He reads 
from a paper in his hand. See him as his eyes are cast to 
the southward, the land of his nativity, which he loves as he 
does the north, and hear him, as he pleads with his fellow 
countrymen to consider the perils of the course they are pur- 
suing. His voice is as affectionate and tender as a mother's 
to her child : 

"Mjy countrymen, one and all, think calmly and well up- 
on the whole subject. Nothing valuable can be lost by tak- 
ing time. Intelligence, patriotism, Christianity, and a firm 
reliance on Him who has never yet forsaken this favored 
land, are still competent to adjust, in the best way, all our 
present difficulties. In your hands, my dissatisfied fellow- 
countrymen, and not in mine, is the momentous issue of civil 
war. The Government will not assail you. 

You can have no conflict without being yourselves the 
aggressors. You can have no oath registered in Heaven to 
destroy the Government; while I shall have the most solemn 
one to ^preserve, protect and defend' it. 

I am loath to close. We are not enemies, but friends. 
We must not be enemies. Though passion may have strain d, 
it must not break, our bonds of affection. 

The mystic chords of memory, stretching from everv 
battlefield and patriot grave to every living heart and hearth- 
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stone all over this broad land, will yet swell the choras of the 
Union, when again touched, as surely they will be, by the 
better angels of our nature/^ It was Lincoln, the President. 

New Orleans. 1831. A company of boys with Northern 
accent are wandering the streets. They are at the slave 
inarket, and slaves are being sold, — ^men and women in chains 
and bondage. Among them, is a tall, ungainly, homely boy, 
upon whose face a look of horror had been gathering for days 
as he had viewed these scenes in this place strange to him. 
He heard the bickerings of the auctioneer; he heard the bids 
of men for flesh and blood ; he saw the helpless, cowering 
creatures, and he turned vidth horror upon his companions, 
and said, "Come on boys; and lefs get out of this. Some 
day I vdll hit that thing, and, by God, 1^1 hit it hard !" 

The scene changes. It is in the Governor's oflBce, in the 
State of Illinois. A colored boy, bom in, a free state, ha.s 
gone south, and is being held there under forms of law. A 
tall lawyer is pleading with the Governor, interceding for 
his assistance to secure his extradition. The Governor, re-, 
plies he has no power or right to interfere. The lawyer rises, 
and -with his hand uplifted, exclaims, "By G'od, Governor, 
you may not have the right to interfere, but I will make the 
ground in this country too hot for the foot o^ a slave to treai V^ 

It is in the Cabinet room at the Capitol. Around about 
the board are seated the advisors of the head of the Nation. 
A great document, which has just received executive sanc- 
tion, lies on the table before them : 

"And by virtue of the power, and for the purpose afore- 
said, I do order and declare tl^t all persons held as slaves 
within said states are, and henceforth shall be, free; and up- 
on this act, sincerely believed to be an act of justice, warrant- 
ed by the Constitution upon military necessity, I invoke the 
considerate judgment of mankind, and the gracious favor ol* 
Almighty God.'^ It is Lincoln, the Emancipator. 
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Simmer of '63. The Father of Waters is still fretted 
on his way to. the sea. Victory had perched upon the South- 
em arms in all quarters, and proudly marched northward 
with banners warring and bands plfiying> .came the valiant, 
victorious sons of the Solith land, over the mountains, wind- 
ing down into the valleys and; fields' of Pennsylvania. They 
had never known defeat, no drummer boy in th,at army had 
learned to beat a retreat, a:nd their chivalric leader was in- 
vincible. 

Another host has gathered neath a starry banner, and 
under its leader, has gained possession of the heights of a 
mighty stony ledge. For three days, in the hot summer^s 
sun, these contending hosts struggle for the mastery of posi- 
tion. .Valor misiets valor, and the clash of contending arms 
shiakea ,th6 continent. Charge ife met. with charge, until the 
hrokei;! lines ^f th^ invaders are disintegrated and hurled 
"bia-ckward. Sadly they gather tiie broken fragments of their 
mighty army, and slowly this mighty host, which had so gaily 
marched northward, keeping step to the inspiring strains of 
^'Maryland, my Maryland/^ now turns its retreating footsteps 
homewatd, to the mournful air of "Carry Me Back to .Old 
Virginia.^ 

' The Summer is past, and the landscape blushes neath Aut- 
umn's caresses. On this same field of strife has gathered 
another host. They have come here, not in anger, not for 
conflict, but in peace, to set aside tiiis sacred ground, to com- 
memorate the deeds of those who here yielded to their coim- 
try's cause the full measure of devotion. Again we see this 
same tall, homely man, with his. kindly face, and again w^. 
hear him speak : . 

"Four score and seven years ago, our fathers brought 
forth upon this continent a new nation, conceived in liberty 
and dedicated to the proposition that all men are created 
equal. Now, we are engaged in a great civil war, testing 
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whether that nation^ or any nation so conceited and so dedi- 
caited, can long endnre. We are met on a great battle-field 
of that war. We are met to dedicate a portion of it as the 
final restingplace of those who have given their lives that 
that nation might live. It is altogether fitting and proper 
that we should do "this. But in a larger sense, we cannot de- 
<iicate; we cannot .consecrate, we cannot hallow this ground. 
The brave men, living and dead, who struggled here, have 
consecrated it far above our power to add or detract. The 
world will little note nor long remember what we say here, 
but it can never forget what they did here. It is for us, the 
living, rather to be dedicated here to the unfinished work that 
they have thus far so nobly carried on. It is rather for us 
to be here dedicated to the great task remaining before us; 
that from these honored dead we take increased devotion to 
the cause for which tliey hei*e gave the last full measure of 
devotion ; that we here highly resolve that these dfiad shall not 
have died in vain ; that the nation shall, under God, have a 
new birth of freedom, and that government of the people, by 
the people, for the people, shall not perish, from the earth. '^ 
It is Lincoln, the Orator. 

1865. The spring sun has again kissed the earth into 
flower, and a' rift is seen through the clouds of war which 
have enthralled the Government; the rainbow of peace is be- 
ginning to show in the heavens. Again is the chief execu- 
tive of our nation called upon to give expression to the policy 
which will animate him in his second term. Once more, up- 
on the east portico of the Capitol, there appears this sam-e tall 
figure, a little more emaciated, a little thinner, more atten- 
uated, and the face a trifle paler than before; and again we 
hear his words, as he stands forth and proclaims the glad tid- 
ings of approaching peace. 

Four long, sad years have passed, in which time he has 
carried on his shoulders the burden of the greatest civil war 
in all the ages, and his heart seems heavy with the woe of his 
countrymen. Yet, not in anger does he speak, but in a calm, 
forgiving spirit, that his misguided countrymen may know 
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that he was then, as he always had been, their friend. In 
this hour, he seemed to have turned to the wisdom of the 
Book of Books for his inspiration, and his language is filled 
with Scriptural lore : 

"The Almighty has his own purposes ; the judgments of 
the Lord are true and righteous altogether. With malice to- 
ward none, \yith charity for all, with firmness in the right, as 
God gives us to see the right, let us strive to finish the work 
we are in, to bind up the nation^s wounds, to care for him who 
shall have borne the battle, and for his widow and his orphan, 
and to do all which may achieve and cherish a just and last- 
ing peace, among ourselves, and with all nations." It is 
Lincoln, the Statesman. 

"Whence came his wisdom and virtue but of God," says 
Watterson. I say no, except as all things are of God. 

Lincoln, the President, — Lincoln, che Emancipator, — 
Lincoln, the Orator, — Lincoln, the Statesman, acquired his 
great power, wisdom and virtue of and from his training at 
the bar as Lincoln,, the Lawyer. 
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A CODE FOR THE NEW STATE 

C. 0. BLAKE^ EL RENO. 



The notice that I was expected to read a paper before 
this association, with information as to the subject, which 
has been assigned to me, came to me late in November, and 
in my busiest season. I then accepted the appointment with- 
out realizing the proportions of the task involved. As lawyers 
we come to think of the word ^'Code^^ as it is used in common 
professional parlance, and meaning practice code only; and 
every one who has practiced under codes for twenty-five years 
believes that he can readily point out defects in existing codes 
and make worthy suggestions for improvement. The subject 
isissigned is too great to be fairly treated in a single paper, and 
I can only express my views along general liaee, and with 
reference to a few details, the importance of which has been 
impressed upon me from time to time in the course of my 
practice. In doing this I shall make no attempt at originality, 
and at the outset confess that many, if not all, of the ideas 
expressed . are gained from the reading of text books and 
decisions, to which, however, I have not now the time to again 
refer, and I will therefore be unable to give the credit to 
those to whom it belongs. 

First, let me say that in the formation of a code, it is all 
important that it be kept constantly in mind that the purpose 
of a code is to simplify the expression of law, so that it, and 
especially that part of it which deals with the remedy, may 
become clear to the common understanding. That the pur- 
pose of a practice code is to simplify and thus swiftly speed 
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and truly aim the shaft of justice. If I may be so bold as 
to criticise the splendid efforts of the great men who have 
worked a pure love of justice into imperishable, monuments 
to themselves, an enlightened age and an advancing civiliza- 
tion, I should say that perhaps- those feplendid geniuses were 
too much learned in law, too great, too skillful, for the task. 
Many things which provoke the frown of anxiety on the face 
of the average practitioner and hopelessly mystify the ordi- 
nary man, were to them clear and simple, attended with no 
diflSculties, 

Codification of law was a great forward step. Judge 
Walker, author of the famous treatise on American Law was 
perhaps the greatest spokesman of the leaders in this advance- 
ment Upon undertaking this task I found myself imable 
to find a copy of his work, which he made so valuable that 
I have never been able to keep one in the office, or to develop 
a line of thought which did not seem to be his, but I well 
remember that picture which h0 drew of a philosophic stranger 
from a distant land visiting our shores and becoming inter- 
ested in the great achievements of American genius, and 
who, having read and admired the principles of our social 
system, decided to learn something about our laws. He waa 
supposed to have asked where they could be found, and to 
have been directed to the musty time-worn books on a thou- 
sand shelves, to gather by tedious search of many volumes, 
the American application of the principles of the common 
law. 

eTudge Walker was a great man, looking with prophetic 
eyes much further into the future than he thought. He saw 
a simple, clear, understandable codification of the laws, but 
it was not for his time, and it may not be for ours. It will 
never exist until there comes to the work some person great 
enough to think in simple language, learned enough to inter- 
pret the principles of the common law and the provisions of 
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existing codes, practical enough to detect and exclude the 
eubtW remnants of 'oldeii intricacies, and loving his fellow 
inan well enough to' devote years to the unrequited task. Per- 
haps not then, for when his work i^ done thete must be law- 
liakers great enough to appreciate such work, and unselfish 
enough to secure its enactment in the law. Instead of the 
one volume to which the great jurist saw an enlightened 
people refer, as to the Testament or to the dictionary, we now 
have a! few volumes of enactments and iJiousands of volumes 
of construction. Let*us, for the benefit of humanity then, 
hope that there may come a time when there may be at least 
a few persons who may know the law. 

Speaking again with reference to the remedial code, I 
will say that it should be framed to really advance the remedy. 
The law^s delays should cease to weary the oppressed, and 
hence it becomes necessary to begin the foundation for the 
code in the framing of the constitution. Much difficulty and 
delay has axisen from constitutional provisions which have 
survived the conditions which justified them, and now inter- 
fere with further progress. This is especially true in the 
case of preventive remedies, and it is probably more cleaxly 
shown in the judicial treatment of the laws relating to in- 
junctions than elsewhere, and errors resulting from the cide 
provisions having been first construed by minds trained imder 
old rules, and incapable of either comprehending the scopa 
of appreciating the benefits of the innovations made by tha 
codes, are intermingled with erroneous applications of con- 
stitutional provisions, which in so many states limited the 
power to reform. 

The Indiana code authorizes an injunction to prevent 
the commission or continuance of an act ^^which would pro- 
duce great in jury ,^^ but the bar frequently overlooked, and 
the Supreme Court failed to give effect, to the liberal terms 
of the code for many years, and continued to apply the test 
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oi' "irreparable injury'^ as late as 1882, when the Indiana 
Supreme Court found it necessary to say : "Provisions of the 
Qode are frequently lost sight of, and the expressions of the 
old eases adopted in place of the statutes/^ . 

The Kansas decisions furnish another astonishing illus- 
tration of the tendency to follow obsolete rules. The Kansas 
code provision allows an injunction when the commission or 
continuance of an act "would produce injury to the plain- 
• tiff,^' but only an occasional reference has been made to this 
provision by bench or bar, and few references to it can be 
found in the decisions of the highest courts of the state. 
Those few are just sufficient to illustrate the point which 
I am attempting to make, by showing that for many years 
at a time the code provision seems to have been entirely over- 
looked by both lawyers and courts, and the Supreme Court 
occasionally made the discovery that the code provisions 
authorize an injunction where to refuse it would cause great 
injury, that it is not necessary for a party in order to secure 
an injunction, to show that the injury which he would sus- 
tain by failing to secure it, would be beyond reparation. 

Notwithstanding the code provision the courts of Kansas 
seem to have generally applied the old rule. It is needless 
to say that the error is not to be charged to the courts alone, 
but is principally due to the fact that practitioners do not 
give sufficient attention to code provisions. I think it sa^e 
to say that Kansas and Indiana do not in this respect differ 
from other states. 

The failure to recognize increased equity juriscliction, 
or rather the increased powers of the courts in exercising the 
jurisdiction, makes it more important that such provision 
should be so clear as to require no construction, and I believe 
that there should be a general reform in the matter of rem- 
edies. No one should hereafter be despoiled while the court 
sat solemnly declaring that it has no jurisdiction to interfere 



OKLAHOMA AND INDIAN TERRITORY 195 



because the injured party has a remedy at law, the while 
well knowing that pursuit of such a remedy must entail years 
of wearisome litigation, the expenditure in counsel fees and 
costs, of the savings from the labor of years, a compromise 
verdict, inadequate judgment, and a return of "no goods/' It 
has never been a question of jurisdiction since the enactments 
abolishing the distinction between actions of law and suits 
in equity, and the vesting of all power in one court. The 
term is misleading to the beginner, and should cease to h? 
used. The objection to preventive relief that there is an ade- 
quate remedy at law, and that there is no equity jurisdiction, 
is usually directed by the strong against the weak, and has 
survived the causes and conditions which gave it life, and 
should be stilled forever. 

What has been said about injunctions applies with equ*al 
force to writs of mandamus. No officer should be permitted, 
because there is a plain and adequate remedy in the due course 
of law, as our code provides, to deny the power of the courts 
to compel him to perform his plain duty when the risrhts of 
others are being violated. This code provision is oftenest 
quoted by those who in defiance of constitutional principles 
and guarantees, and contrary to the expressed will of the 
people, usurp and receive the emoluments of offices to which 
others have been elected. The plain and adequate remedy in 
the due course of law in such a case is a judgment, perhaps 
after the official term has expired, "that the plaintiff was at 
the commencement of the action, but is noi now, entitled to 
the possession of the office, and should therefore have judg- 
ment for his costs in this behalf expended.^' As the usurper 
is in most all cases a professional office seeker, financially 
and morally insolvent, the plaintiff has the satisfaction of 
winning and paying the costs, and m^y congratulate himself 
on living in a free country which has constitutional guaran- 
tees that he shall not be deprived of life, liberty or property. 
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without due process of law, though to be entirely happy he 
must forget that it is often better to be deprived of rights 
than resort to due process of law to protect them. 

A^ attempited code reforms are often seriously ham- 
pered or entirely thwarted by constitutional provisions, I wish 
to turn again to a brief consideration of that feature. Ee- 
peated attempts were made by the legislatures of the various 
states for many ye^s to increase the power, or the jurisdiction 
as it was then called, to grant relief termed equitable, and 
were unsuccessful on account of some restraint On the law- 
making power. Thus Kent tells- us that the provincial legis- 
lature of Pennsylvania made repeated attempt^ to combine 
chancery power with those of the courts of law, and that the 
enactments were successively disallowed by the' !ftoyal Council 
in England. That the constitution 'of 1776 and the acts 
under it gave to the courts of law a few specific equity powers, 
and the constitution of 17&0 continued the same grant, and 
under the later instrument various equity powers have been 
gradually granted and assumed and amalgamated with the 
common law powers of the court. 

It will be seen by this language coming from such an 
accurate authority that the power there does not actually exist 
but has been simply usurped by the courts in order to suc- 
cessfully resist the power of wrong, in what the courts call 
hard cases of necessity. 

It is stated in Gilder vs. Merwin, in 6 Wheaton, that 
there is not a general equity jurisdiction conferred on the 
Pennsylvania courts, and their equity jurisdiction is still 
only a limited and select portion of equity power. In some 
of the states, as in Maine, Massachusetts, New Hampshire, 
and Ehode Island, chancery powers are conferred either as 
to a few specified objects, or assumed in extreme cases, and 
it may be fair to state here that the decisions of the courts 
of such states holding that they lack the power to give what 
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' is still properly denoiniiiated equitable relief, form a formid- 
able mass of precedents that have done a great deal to confuse 
the courts in the exercise of equity powers. Judges, without 
examining the constitutional provisions which have been con- 
strued together with statutory provisions as ^ a matter of 
course, and without comment, and which we assume to have 
been correct under the conditions there existing, have been 
guided by the decisions of those courts, and have applied the 
same rules with reference to the exercise of power, where the 
absence of such constitutional provisions made such authority 
inapplicable. 

It is not my privilege to advise as to the manner in 
which the constitution of Oklahoma may be so framed that 
it may encourage rather than retard that improvement in 
the law and the methods of administering it which should 
accompany the progress being made in other fields. I must 
content myself with the hope that I may cast a few seeds 
upon good ground. I hope that in the formation of a con- 
stitutional convention the lawyers of this association will not 
loe overlooked^ and that something that I have said here may 
make a lasting impression on some of those fortunately 
desti^^ed to the great work of framing a constitution. Let me 
also express the hope that under that constitution the scales 
may be torn from the eyes of justice, and the eyes of justice 
more diligently observe the balancing of the scales. 
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PROBATE COURTS 

EDWIN H. MANNING, BALTIMORE, MD. 



Mr. President, and Gentlemen of the Bar Association 
of Oklahoma and Indian Territory: 

At the age of nine, I had my first conception of tjie 
great West. It was at that age that I first read and learned 
of the wondrful adventures of the western frontiersman, 
the Indian and the scout. It wps also at that age when I 
left my. school one day prepared to go to Indian Territory, 
the so-called wild and unknown land, to fight the Indians. 
Happily for the Indians that my well laid plans were frus- 
trated by my father. 

Nevertheless, since that time, now nearly twenty-fiv^ 
years ago, it has been my purpose to visit the vast South- 
west. Marylanders as a rule are not migratory. They ar<^ 
usually content to live and die in the state where they were 
born; and yet, being contented, they are somewhat selfi^, 
for many of us do not yet fully understand and comprehend 
our own country and especially this great empire of the West. 
This is my first visit to Oklahoma. For the -first time I 
am on the soil I longed to trod at an early age. But all my 
youthful views and dreams are dissipated. It is somewha*" 
difficult to state my impressions. I had naturally formed 
some idea of the two territories, the nature of the country, 
and the character of its people. And yet I was not prepar- 
ed for the marvellous growth and developement that I have 
found everywhere. Your cities have grown up over night. 
Your people are truly cosmopolitan. The brawn and brain 
of every state and nearly every country is represented with- 
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in the borders of this futxire commonwealth. It is soor 
made manifest to the stranger within the gates that his 
welcome is cordial. He is made one of you. It is not 
necessary for him to trace to you his genealogical tree and 
its many branches. He stands upon his own footing and 
so is judged. But I am getting away from the subject as- 
signed to me. Your genial secretary found that my work 
had primarily to do with Probate Courts and he was kind 
enough to ask me to prepare a short paper on that subject. 
I feel sure that tq the great majority of the members of 
the Bar of both Territories^ that the summary I will give 
to you is not new, but it may revive early studies and bring 
to your attention the great importance of that branch of 
•our jurisprudence. 

There is some confusion among the early writers as to 
who assumed jurisdiction over the estates of deceased per- 
sons in ancient times. There are some authorities to show 
that the granting of administration and probate of wills were 
originally of ecclesiastical cognizance. The better opinion 
seems to be in accordance with Lord Cokeys statement in 
the celebrated Hensloe's case, that the king, who is parens 
patriae, seized the goods of intestates, and disposed of them 
for the burial of the deceased and the payment of his deb^?. 
-^ If any goods were left remaining, they were used for the 
advancement of his widow and children, and if there were 
none such, then for the next of kin. Afterwards, the king, 
in favor of the church, left their disposal to the ordinar}', 
for the reason that he who took care of the souls of meti 
when living, was esteemed the fittest person to dispose of 
their goods when dead. 

In the time of our Saxon ancestors, the chief .lord of 
the fee appears to have disposed of the goods and chattels 
of his tenants dying intestate, in timfe of peace. He was 
according to custom and law entitled to an heriot, but the 
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rest of the estate was by his direction divided among the 
widow and children .and next of kii:i. This appears to have 
been the law at the time of King Kanute. By this law the 
widow had a right to a distributive share of the estate. In 
this respect the common law differs from the civil law, for 
by that law, if there were children, and the wif 6 survive her 
husband, the property of his chattels vested in them, and 
the wife was entitled to a life interest in the chattels' person- 
al, and should she marry again she was compelled to give 
security for the tetufn of the property to the children of 
her former marriage, guaranteeing the restoration of the 
goods. In England, during the reign of Henry I, it was 
enacted by special charter that if a man died without dis- 
posing of his money or estate, his wife and children, or law- 
ful tenants should divide it amongst them for the good of 
his soul. 

The power of distributing the goods of an intestate 
by the ecelesiastics, originally proceeded from the charter 
granted by John and his barons. The goods of the estate 
being vested in the ordinary as trustee, to dispose of them 
in pios usiis, it has been said that the clergy took to them- 
selves (under the name of the church and poor), the whole 
residue of the deceased's ^tate, after the partes rationa- 
Hies, or two thirds of the wife and children had been deduct- 

. ed, without paying even his lawful debts and charges there- 
on.. In a paper written by Pope Innocent IV in the reign 
of Henry III it is laid down that the church was to have a 
third part of a deceased person's estate and the balance to 
be disposed of for the benefit of his soul. The exorbitant 
and grasping power of the clergy and its flagrant abuse 

' received a check by the passage of the" statute of Westmin- 
ster 2, by which it was enacted that ^^when a man dies in- 
testate and in debt,' the ordinary shall satisfy the debts as 
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far as the goods extend." It was further provided by the 
statute of 31 Edward III that the ordinaries shall depute 
the next of kin and most lawful friends^ to administer his 
goods, and these deputies shall have benefit, and incur the 
charge of executors. These persons thus appointed by the 
ordinaries were the original of our administrator. They 
were the officers of the ordinary appointed by him, and 
their title and authority were derived exclusively from the 
Ecclesiastical judge, by grants which are usually denomin- 
ated letters of administration. The name administrator 
is not known to the canon or civil law in any other sense 
than as relating fo public government. Prior to the stat- 
ute of 31 Edward III there was no such name in the En- 
glish law. 

An important statute was passed in the 22nd and 23rJ 
year of Oar. 2, directing in substance that all ordinarie^ 
having power to grant administration, shall give bond con- 
ditioned to exhibit an inventory of the goods and effects 
of deceased persons, and truly to administer them accord- 
ing to law ; that is, according to the rules of the civil law a* 
practiced by the Ecclasiastical courts. This is the origin of 
the administration bond. 

There were many peculiarities in the old English laws. 
Before the statute of Edward IV an administrator or exe- 
cutor could not bring an action of trespass, for a trespass 
done to the testator. By this statute he was given the pow- 
er to have such action for goods and chattels carried away 
in his lifetime, and might recover the same damages as thp 
testator might recover if living. Also at common law an 
executor or administrator of a person dying seized of 
rents, which they held in fee, or, in fee tail, or for life, had 
no remedy to recover the arrears of rent due. This rule 
was not changed until the statute of 32 Henry VIII which 
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gave an action of debt in such cases. It appears to havo 
been a much discussed question whether an action on the 
case would lie against an executor or administrator upon 
the simple contract of the testator. Indeed in the 44th 
year of the reign of Elizabeth, Chief Justice Popham de- 
clared it to be the opinion of all the judges in England that 
an executor could not be sued upon the simple contract of 
his testator. Another peculiarity of the coifimon law is 
that, if after a caveat was entered to a will, the ordinary 
granted administration, the administration would be void 
according to the canon law, but not according to the com- 
mon law. Lord Coke in a famous case declared that the 
common law takes no notice of a caveat to a will, for the 
reason that it was merely a cautionary measure for the bet- 
ter information of the spiritual coi;irts, to which civil tribu- 
nals paid no regard. 

In this country. Probate courts, from th^ first, have 
been temporal courts. The general run of charters under 
which the colonists settled the new world contained no pro- 
visions for the establishment of courts. They were mostly 
framed for the regulation o-f a commercial corporation, 
rather than with a view to establish a civil or political gov- 
ernment. The colonists were naturally strongly attached 
to the law of England, and adopted its leading maxims, 
its forms and modes of proceedure, so far as they were ap- 
plicable to their peculiar conditions and wants. 

The English probate jurisdiction was confined to th« 
Ecclesiastical courts. But there could not be any Eccles- 
iastical courts in the several colonies. There was no es- 
tablished church by means of which they could be organ- 
ized after the English model, nor was such a system con- 
sistent with the religious sentiments and purposes oi thf» 
people. Some measure was necessary to supply the want 
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of the Ecclesiastical courts. Acts were passed by the Sev- 
eral legislatures establishing probate courts having a jur- 
isdiction distinct from the common law courts. Probate 
oflBcers were appointed and "exercised a power conferred 
upon them by the colonial legislatures. Provisions were 
made in most of the colonies allowing appeals to the Gov- 
ernor or Lord Proprietor. • These courts continued down 
until after the revolution, when regular courts of exclusive 
probate jurisdiction were recognized by the constitutions of 
the several states of the American Unions Statutes were 
passed enlarging their jurisdiction, broadening their power=! 
and regulating their modes of procedure. The powers 
conferred were generally to allow the probate of wills and 
grant administrations; to examine and allow the accounts of 
executors and administrators, in the same manner as the old 
Ecclesiastical courts of England. 

These powers of the probate courts have been greatlv 
increased by state and provincial statutes. Jurisdiction for- 
merly excercised exclusively by the common law courts has 
been given to them . These statutes based. upon the sug- 
gestions of experience, and passed with a view of proino- 
ting the prompt and economical disposition of matters to 
which they relate, have resulted in establishing the largo 
jurisdiction now exercised by the probate courts. By the 
separation of the probate court and common law jurisdic- 
tions, the difference between them became as well settled 
in this country as in England, and the same distinction has 
been substantially maintained. The decrees of a probate 
court as a general proposition, upon subjects within its 
jurisdiction, are exclusive and final, and they cannot be 
^all<5d into question by a common law court upon collateral 
proceedings. This jurisdiction, however, is generally lim- 
^^ed ai. i special. Probate courts being the creature of sta' 
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utes, cannot under any pretext of incidental power or con- 
structive authority exercise any power not expressly con- 
ferred by law. 

The legislatures unhampered by the traditions and cus- 
toms of the Mother country, were armed with full author- 
ity to carry out the views and convictions of the people. It 
is said truly that no branch of the law concerns the general 
public so universally, and aflfects their interests so directly, 
as the law governing the distribution of property left by a 
person deceased. In his great work on Probate law, Judge 
Woemer says : "The American Courts of Probate, with 
their extensive powers, their sample and efficient procedure, 
their happy adaptation to the wants of the people in the 
safe, speedy and inexpensive settlement of the estate of 
deceased persons, attest the marvellously clear insight of tlie 
people of the Colonies and young states into the principles 
involved, and the genuine instinct which guided them in 
their realization. Necessarily diverse in their details, as 
the systems of the several states cannot but be, since each 
state enacts its own Code, there is a common intendment 
of them all in the direction of recognizing the law of admin- 
istration as a distinct, independent branch of jurisprudence, 
based upon and determined by its own inherent principles. 
The rich and manifold experiences of a century of unex- 
ampled growth and development have tended to mould -these 
systems in the National spirit common to all states.^^ 

The courts first created in America took various names. 
Some were called Probate Courts, or Courts of Probate, 
which name is also given to the English Courts created in 
1857, which succeded the Ecclesiastical, Manorial and other 
courts. The name Probate Court is used in the statutes of 
Alabama, Arizona, California, Connecticut, Illinois, Kan- 
sas, Maine, Massachusetts, Michigan, Minnesota, Missouri. 
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Nebraska, New Hampshire and Oklahoma. In New York 
and J^ew Jersey, it is known as the Surrogate Court. I\ 
is designated as the Orphans' Court in Maryland, Pennsyl- 
vania and Delaware. In Georgia, Ordinaries, or Court of 
Ordinary. In other states, common law courts exercise pro- 
bate jurisdiction, such as the District Court in Nevada; 
Circuit Courts in Arkansas, Indiana and Iowa; Chancery 
Courts in Mississippi and Tennessee; the Superior, Court 
in North Carolina and the County Courts of Colorado, 
Florida, Kentucky and Illinois. , 

From, the very nature of things in this country, probate 
courts have been generally termed '' the peoples" court.'* 
The jurisdiction of the probate court has been built up, en- 
larged, expanded, modified and corrected as the needs and 
wants of the people required or demanded. The widow and 
the orphan have always looked to this court for protect ioL» 
and advice. The colonists were poor and from the very 
beginning it was never necessary to appear before this court 
by attorney. It has always been assumed that the judge 
presiding over this tribunal would carefully look after the 
interests of all parties who appeared before him. In many 
states, too, the judges of the probate court are not required 
to be lawyers. In my own state of Maryland it is not nec- 
essary that the judges of the Orphans^ Court be member*^ 
of the Bar, and with the exception of Baltimore City the 
great majority of the judges are laymen. The reason for 
it lies in the fact that in the beginning it was thought from 
the natures of his duties in distributing estates to the wid- 
ow and the orphan, the layman would not be hampered by 
the technical, niceties of the law and would be closer to the 
people who came before him. It has never been changed. 
Personally, I think the system is wrong and pernicious, and 
that no one but a lawyer should be allowed to fill the office. 
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Vast interests ^especially in the larger cities, are often 
at stake ;title to much property becomes an issue; the proper 
investment of the trust funds of an infant or of an insane 
person, is the question; who shall inherit, arises, and thous- . 
ands of other important matters come before the court for it«» 
legal determination. !N'o one but a well grounded lawyer 
is capable of deciding between the complex problems that 
arise in such a court. And again, it is surprising to find 
how few lawyers are acquainted with the probate law. It 
is a difficult branch of our Jurisprudence. Based entirely 
upon statutory enactment, a lawyer must study the code to 
be well versed even in the probate law of his own state. 
And yet it is a remunerative branch of the law. None oth- 
er brings in better returns for the amount of labor expend- 
ed upon it. 

It is astonishing, too, that while every other branch of 
our municipal law has been explored and expounded by text 
writers and jurists, we find ample evidence of a lack of re- 
search in the realms of probate law. Many jurisdictions are 
without even a local work on the subject. An authority 
says : Whatever may be the cause, the conviction is abroad 
that a period has at last been reached in the evolution of 
probate law, when this law can justly be referred to as a 
well recognized department of jurisprudence, whose doc- 
trines and postulates are inspired by logical processes drawn 
from fundamental principles, and not as an unwieldly mas^ 
of legislative enactments, capriciously interpreted by a still 
greater mass of discordant decisions.'^ 
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JURISPRUDENCE AND LAW REFORM 



MR PEESIDEOS^T: 

Your Committee on Jurisprudence and Law Eeform 
beg leave to submit the following report : 

We realize that many reports, of many kinds, by num- 
eroufi committees have been made, filed, recorded and pub- 
lished, which have dealt with the inconsistencies and imper- 
fections of statutory law, as well as a want of harmony and 
lack of scientific relation between the various legislative 
enactments and the remaining principles of the common 
law, and that such reports have contained many wise sug- 
gestions with reference to the proper remedies for existing 
difiiculties. If these reports could be^ submitted to a body 
of men learned in the law and especially acquainted with the 
science of jurisprudence, and possessed of the power to cor- 
rect the difficulties pointed out, these reports have doubtless 
already covered the labors of your committee. It is possi- 
ble that the statutory laws of this Territory could furnish a 
broader field for this class of labor than has been met with 
elsewhere, and more extensive than has been dealt with by the 
many splendid reports of similar committees, filed with our 
own and other Associations of the same sort. But the dif- 
ference is only one of degree and the difficulty is of the same 
nature at its base. Certainly the statute law of this Terri- 
tory could furnish its share of glaring examples of unscien- 
tific legislation in the way of conflicting statutes, duplicate 
statutes, meaningless statutes, inefficient and imperfect stat- 
utes, inharmoneoup and unscientific attempts at legislation 
and legislative enactments that are good for nothing but to 
confuse lawyers and courts and work a general necessity or 
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public demand for judicial legislation, legislative corrections 
and the like, and, in some instances, to suggest the propriety 
of legislative assassination. 

It is the opinion of 'your committee that little or no 
good has been accomplished by the multitude of learned re- 
ports that have been submitted to the various Bar Associa- 
tion and that your committee is powerless to accomplish a 
reformation of the difficulty by merely pointing out the 
many mistakes and blunders that have been mad^ by legis- 
lative bodies in this territory and elsewhere. Such reports 
rarely if ever reach any considerable number of tlie mem- 
bers of a legislative body, and even if they were generally 
distributed among the members of such bodies a learned 
analysis of the science of jurisprudence would convey about 
as much' meaning to the average member of a legislature 
as a canal-boat mule could extract from a Chinese alpha- 
bet. Besides this anything like a scientific explanation and 
detailed remedy for the vast multitude of difficulties of the 
nature indicated would make a volume much larger than the 
ordinary law book and would incur an expense of time and 
money entirely beyond the reach of your committee. If all 
existing difficulties could be understood and corrected by a 
body of legislators, which is entirely impossible, the source 
of all the trouble would inevitably produce more trouble of 
the same character and we would speedily sink to our form- 
er level. Hut if existing difficulties could even be materially 
lessened by an appeal in the usual form to an ordinary leg- 
islative body, the prospect might justify entering upon the 
labor, but it is the opinion of your committee that the on- 
ly good that can be accomplished in the matter of scientific 
legislation and law reform, is to suggest a remedy for the 
source of the evil from which we now suffer. 

As a general rule but few men learned in the law are 
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selected a^ members of any particular legislative body, and it 
is neither practicable or possible to have a body of law msik- 
ers all of whom are familiar with the science with which they 
are to deal. Our form of government practically forbids 
such a things and wisely so, because there are so many dif- 
ferent interests affected by tTielaws that these interests are 
given a right of representation, and back of this is the gen- 
eral interests of the public at large which, according to pop- 
ular prejudice at least, can not be represented wholly by 
lawyers. 

Under our system but few lawyers. can afford to neg- 
lect their business to donate their time to the fruitless at- 
tempt to make laws in accordance with scientific rules, 
against the unreasonable obstructions placed in his way by 
the supposed champions of the people, who demand that no 
bill shall be passed, that has the approval of any lawyer, and 
at least until a few sections are. stricken out and the bal- 
ance amended. Here the busy member, who is always on his 
feet when there is a reasonably good crowd in the galleries, 
has a chance to get in his work. He is for "the people'^ as 
against the ^'Lawyers and city fellers" and he would not con- 
sider that he was making any mark in the legislature if the 
daily papers and journals of the house did not. show fhat 
he submitted at least one amendment to every section of ev- 
ery bill that was presented. 

Such fellows cannot be restrained by the brains and 
learning of the house because the advocates of the bill pre- 
sented can be accused of interest, prejudice or sectionalism. 
The attention of the Attorney general is rarely called to 
legislation until a bill is passed and it remains a qifestion 
whether it should be approved or vetoed by the Governor. 
The suggestion that the lawyers of the body are interested 
in the bill from other reasons than merely to see good leg- 
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islation may he well founded and other lawyers, not mem- 
bers, may also be employed to assist in procuring the object 
aimed ^t. The representative of the people may be a sin- 
cere and honest one, and, if he knew or could be honestly 
advised as to the proper course to pursue, a great injustice 
might be prevented, but his attempt to prevent an injustice 
may result in making the bill much more unjust than it was 
in the first place, merely because the member does not know 
the legal or scientific meaning of the provisions of the bill 
or the effect of the language suggested by himself, when 
tested by the rules of statutory construction and tempered by 
contact with other statutory provisions with which it must 
be harmonized and construed. 

After a session of sixty days and after many members 
have accumulated enough information to be of some prac- 
tical help to the few members who knew something of th? 
work of legislation in the beginning, the body adjourns, and 
when it adjourns it dissolves and the accumulated knowledge 
of its members, which ought to be the property of the public, 
scatters and is lost to the next body that will assemble in the 
same manner to go on vnth the wor'k of making blunders in 
the same way. 

Hundreds of examples might be suggested of absurd- 
ities and inconsistencies in our statutes, and there is prob- 
ably not a member of the bar of the territory who could not 
point out a score or more of such examples, but it would be 
impracticable in this paper to go into detail in explanation 
of a state of facts so universally understood. We will refer 
to a few examples, however, by way of suggestion that it 
would be impossible for the average member of a legislature 
to either discover, comprehend after discovery, or work out 
any logical and practical cure for the difficulties indicated. 

It would probably require but few words to bring before 



I 



OKLAHOMA AND INDIAN TERRITORY 213 

the mind of every member of this association the enormous 
inconvenience, expense, and delay in court proceedings oc- 
casioned by our statutes on the subject of grand and petit 
juries. A careful examination of tliese statutes will readily 
convince the legal mind that the purpose aimed at was a 
most excellent one and that the general plan of its execution 
was practicable, and those familiar with the history of the 
law know that the bill as Originally presented to the legisla- 
ture was simple and effectual. The purpose aimed at was 
highly popular at the time, but there were some members of 
the body that passed the law that had to do something and 
show to the galleries that they were away up on jury law, 
so they amended the bill in a few places, without the advise 
of anyone who actually possessed learning or special informa- 
tion on the subject, and the result was a loss to the territory 
greater than the entire expenses of that legislative assembly. 
The idea of distributing jury service throughout the county, 
and placing it beyond the power of any man or set of men, 
to fill the panel with town and court house loafers, political 
dependents, or cheap politicians, is a most excellent one and 
should be fully and scentifically enacted into law at' the ear- 
liest possible moment. 

Our statutory provisions on the subject of chattel mort- 
gages and recording thereof is another example of unscien- 
tific legislation that works great injustice. Our statute pro- 
vides that chattel mortgages shall be void as to creditors, 
and subsequent purchases and incumbrancers in good faith, 
unless filed for record, etc. We can hardly accuse any leg- 
islative body of having deliberately provided that the holder 
of an antecedent debt should have the advantage in the mat- 
ter of levying upon the property of his debtor as against a. 
person, who, in good faith, parted with his money or pro* 
p:rty at the time of his purchase or incuvuhrance of the 
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property. The holder of a debt, who parted with nothing 
on the strength of the property is, by our statutes, given a 
preference over oner who, by reason of the property, directh 
parts with his money ot property by way of purchase price 
of in consideration of a lien upon the property of the debtor. 
It must appear that the legislature did what no sane man 
would intentionally do by this enactment. The trouble is 
due to the fact that they did not know what their language 
meant, or did not give the matter that care and consideration 
that was necessary in order to make their meaning plain. 

A difficulty of no lass importance arises over the same 
statutes with reference to the place of filing the chattel mort- 
gage for record. The purpose of an office of registration in 
each county is well understood, and the importance of having 
the records of each county to show the state of the title to all 
property in the coimty is equally apparent. At first 
glance the section of the statute referred to would seem to 
require the filing of the mortgage in the county where the 
mortage property is situated at the time of filing the mort^ 
gage,and it is more than probable that this is what the 
f ramers of the bill intended to provide, but it is .per- 
fectly clear that such is not what they did say as a 
matter of law. See Greenville National Bank vs. Evans- 
Snyder-Buell Co. 60 Pac. 240. By carefully consid- 
ering this statute in the light of its judicial construction, we 
find that the simple plan of having the records of each coun- 
ty show the status of all property in the county has not been 
carried out in any respect. A chattel mortgage upon prop- 
erty in California, in the act of being removed to Oklahoma 
Territory, and which is immediately removed to this terri- 
tory and located in a county thereof, could not be legally 
binding upon any one dealing with the property unless re- 
corded in the county in California where it was situated at 
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the time the mortgage was made, and would not imply notice 
by being filed in the county of Oklahoma where the property 
is permanently located. One who would deal with the prop- 
erty must search the records of the various counties of some 
foreign state instead of those of his own county or the coun- 
ty in which the property is situated at the time he would deal 
with it. 

By the same class of legislative bungling our registra- 
tion laws with reference to real estate titles has been acci- 
dentally repealed and nothing enacted in the place thereof. 

Our "bulk sale law^^ has fallen by the way side on ac- 
count of the same difficulty. It was the intention to prevent 
a class of frauds that has been a constant menace to the. 
commercial interests of the territory, but it requires both 
intention and intelligence, as well as special learning or ex- 
perience to make laws. 

Another striking example of unscientific legislation is 
our statutes relative to supersedeas in criminal cases. Sec- 
tion 5501, Statutes of 1893, was held by the court to be in- 
sufficient to provide for supersedeas in criminal cases pend- 
ing appeal to the supreme court. In 1895 the legislature 
attempted to cure the defect and exa<3ted a law containing 
verbiage enough to accomplish the purpose several dozen 
times, but it was soon discovered by the courts that the pur- 
pose was not accomplished. In 1905 the matter again came 
before the legislature and there appeared to be a general de- 
termination that some reasonable provision should be made 
for supersedeas pending ^appeal as well as the time required 
to make up the record and perfect the appeal. A suitable bill 
was prepared by a member of the bar and presented to a mem- 
ber of the legislative body who promptly pushed the same be- 
fore the body for consideration. x\ll appeared to favor the bill 
but as matters appeared to be going too smoothly to interest 
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the friends of one of the ^%u8y^^ members, an amendment 
was presented by a member who knew nothing of the his- 
tory or purpose of the measure and, as the meaning of his 
amendment was unknown to himself and the other members 
it was adopted, and when the bill reached the Governor it 
contained a provision practically requiring that a defendant 
in a criminal case who desires to appeal shall be discharged 
without bail pending the appeal. Prom necessity the courts 
would doubtless place a construction upon the act that would 
prevent such an outrageous thing, but certainly the court 
could do no better than say that, pending the appeal the de- 
fendant should be confined in the county jail, unless able to 
give bail as fixed by the court. The legislature desired to 
say liiat the defendant in a criminal case should be saved 
all punishment during the preparation and pendency of his 
appeal, provided he gave suitable bail, and in case lie could 
not give the bail then that he serve on his sentence during 
the pendency of the appeal. But instead of making a stat- 
ute more favorable to defendants in criminal cases, we- now 
have a provision by which a person unable to ^ve bond might 
be sentenced to one year in the penitentiary and, pending his 
appeal, might serve two years in the county jail. Then, if 
his sentence was affirmed, he would still be required to serve 
his one year in the penitentiary. 

Another example of this cla?s of legislation will be no- 
ticed by comparing the provisions of our probate code Tvith 
the freneral homestead laws of the territorv. 

Another case is the recent legislation with reference to 
tax levies for road and bridge purposes. In one act the leg- 
islature of 1906 repealed the provisions with reference to 
levies for roads and bridges, and by another act passed the 
same day made the repealed statute apply in a case 
to which it had not before applied, thus killing a statute and 
prescTihing its future duties at the same time. 
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As it is not our purpose to analyze all the statutes of 
the territory with a view of pointing out tKis class of diffi- 
culties and inconsistencies further examples are tinnecessary 
to make our purpose plain. Our real object is to suggest 
a system that will better the source of legislation and provide 
a method that will remove such difficulties, or greatly reduce 
their frequency. 

A Commissioner or commissioners should be elected by 
the Supreme Court of the state, to hold office for a period of 
four years, and if more than one commissioner, then for 
different times so that there would always be one commis- 
sioner in office familiar with unfinished legislative purposes 
and efforts. This Commission should be required to devote 
its entire time to the state and keep an office at the capital 
of the state, where persons interested in legislation, or who ' 
might desire to suggest corrections in the statute law, couW 
have an opportunity to submit their suggestions and be fully 
heard. The Commission should also have authority to ap- 
pear before legislative committees or the floor of either house, 
for the purpose of making suggestions, or on submitting 
briefs or argument in relation to proposed legislation, and 
should be required to attend when requested by proper au- 
thority. 

The Commission should not be permitted to advocate 
any policy of legislation. Their whole duty should be con- 
fined to preparing, correcting and examining laws or pro- 
posed legislation, with a view of determining their effect 
and their relation to other laws in existance or proposed. 
This officer, whom I shall designate as Legislative Couns-^lor, 
if but one is provider! for, should arrange and index the laws, 
and publish the reports of the Supreme Court under the 
supervision of that body. 

By thi-a m'^tborl at least one important portion of the 
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legislature would practically be in session constantly. The 
work of preparation would be going, on and the accumulated 
wisdom and suggestions of the last body could be, in a meas- 
ure, carried forward and placed before the next body in a 
sensible manner; Every member of tlie legislature, as well 
as every citizen of the territory would be provided with an 
adviser in legislative matters at the expense of the terri- 
tory. Foolish, inconsistent and absurd legislation would be 
avoided and members and others desirous of accomplishing 
something reasonable and necessary in the way of legislation 
would have proper assistance in the undertaking, and the 
real object accomplished, instead of something directly oppo- 
site to the purpose of the parties interested. 

Provisions similar to the one suggested here have been 
tried with excellent results in many of the states. Every 
great corporation with private interests to serve, every indi- 
vidual who is interested in questions of legislation, and every 
grafter and boodler that is interested in the procurement of 
the money of others by legislative assistance provides him- 
self with a lawyer to advise him as to the legal effect of 
legislative provisions. The public officer selected for the 
purpose. of advising those less interested should possess am- 
ple learning and experience, and thus every citizen of the 
state would be provided with a legal adviser equal to any 
special counsel that could be employed to serve private in- 
terests. 

Most bad legislation is the result of ignorance or care- 
lessness and this alone would justify the system we advocate. 

Eespectfully Submitted, 
1 S. H. HAREIS, Chairman. 
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JUDICIAL ADMINISTRATION AND REMEDIAL 
REFORM 



To the President and Members of the OJclaJioma and Indian 
Territory Bar Association 

Your Committee upon Judicial Administration and 
Eemedial Reform has the honor to report that it has given 
due consideration to such matters as come .within the scope 
of its duties. 

That the judicial system as now constituted in this jur- 
isdiction is necessarily of short . duration, and your Commit- 
tee does not deem it of any practical value to the bar to com- 
ment upon its administration of affairs or to recommend any 
change in existing laws for the purpose of improving present 
conditions. 

It is the sense of this Committee that any attempt upon 
the part of the law making power to remedy apparent evils 
and improve tlie present system will add other complieationfe 
and have a tendency to delay the Statehood legislation which 
is now pending. 

EespectfuUy submitted, 

* W. M. MELLETTE. 

E. V. BLAKE. 
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COMMERCIAL LAW 



To Oklahoma and Indian Territory Bar Association: 

Your Committee on Commercial Law have not had suf- 
ficient time to outline, as we desire, a Commercial Law to 
govern the new State, and must content ourselves with a few 
fiuggestions on some of the most important matters that have 
attracted our attention as practicing attorneys. 

It is conceded that the Commercial world is so broad as 
to include practically every citizen of a state, and it is quite 
likely that a great majority of the citizens of the new State 
will be effected by a law to regulate or control the commercial 
transactions. 

We believe that it would be wise, and recommend, that 
the president of this association appoint a committee of 
five, whose duty it shall be to draft an Act covering a grcat 
many questions of commercial law. We think the appoint- 
ment should be made within the next 30 days, and that the 
committee appointed should carefully consider and prepare 
such an act, as above suggested, and in the event of .the ad- 
mission of Oklahoma as a State and the election of the legis- 
lature prior to our next meeting, that committee should en- 
deavor to secure the passage of act drafted by them. 
Among the many thoughts to be covered are : 

First, Negotiable paper. 

Second, Title notes, including contracts of sale reserv- 
ing title to the vendor ; 

T^hird, Usury; 

Fourth, Exemptions; 

Fifth, Securities in the way of mortgages, etc. 

Sixth, limitations of actions upon commercial contracts. 
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NEGOTIABLE PAPER. 

We believe that all written contracts for the payment of 
money should be made negotiable, except contracts given for 
patent rights and patent right territory, and we believe that 
notes given for these should be required to have written or 
printed across their faces the fact that they are given, for 
such, and they should be subject to all defenses whether 
transferred or in the hands of the payee. 

. Contracts for the payment of money are so extensively 
used that it will be better for the person executing them if 
they are made absolutely negotiable by law, regardless of the 
wording of the contract. Our observation is that contracts 
for the payment of money are frequently materially deprecia- 
ted because of the wording of the contract and the doubt en- 
tertained by the purchaser as to whether or not it is subject 
to defenses in the hands of the purchaser. 

We think that the three days of grace should be allowed 
on contracts for the payment of money, except sight drafts, 
which we believe should not have any grace. 

The controversies that have arisen over notes given for 
patent rights and the many hardships worked upon unsus- 
pecting persons have attracted the attention of all members 
of the bar, and these hardships usually fall on the very ones 
who are least able to stand them. The man who sells the 
patent rights usually takes sufficient time to- locate his vic- 
tim, and about ninety-nine times out of one hundred the 
purchaser of such a patent right gets nothing in return. 

TITLE NOTES. 

We think it unjust and an injury to the debtor as well as 
the creditor to permit contracts retaining title to properiy 
unless they are recorded, and there should be a statute de- 
claring them absolutely void. The reasons for such are sd 
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apparent that they will not escape the attention of any mem- 
ber of the Association. 

USURY. 

This is a question that has given rise to more litigation, 
followed by a greater variety of decisions, than most any 
question arising iiii our courts, and we think that a State can, 
by an unwise usury law, do more to drive capital away from 
a State than by any other one thing. 

In making contracts there 'are two things desired : ' 

The debtor desires a loan and to get into possession of 
property belonging to the creditor: 

The creditor, at the end of the contract, expects a return 
of the principal and 'interest for the use thereof. Any 
law that makes hazardous such contracts necessarily increas- 
es the cost to the debtor. 

We therefore believe that a reasonable rate of interest 
should be provided for, and if contracts have a greater rate 
they should be void only as to the excess of the legal rate of 
interest, and that securities when given should be valid as to 
the principal and legal rate of interest. 

In this connection we think a written contract for the 
payment of money that is transferred to an innocent purchaser 
should be an estoppel against its maker. We think this 
is equitable, and in the long run a protection to the makers 
of such instruments. It will have a tendency to lessen the 
rascality in certain transactions, and those who are tempted 
to avoid their obligations will know when they execute the 
same that they will not be permitted to deny their own act 
in the event the contract falls into the hands of an innocent 
purchaser. 

The Statute should apply to renewals as well as original 
loans. ' 

In this connection, we desire to mention the fact, ex- 
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cept contracts secured by mortgages, the place of the con- 
tract should be that mentioned in the contract itself, which 
should not be subject to contradiction ; but as to all contracts* 
secured by mortgages on property located in the new State' 
the place of contract should be the new State, regardless of 
the wording of the contract. 

EXEMPTIONS. 

* 

The question frequently arises to whether or not ex- 
emptions may be waived, and after considering this we are 
of the opinion that the statute should forbid the waiving of 
exemptions ; and an exemption law should be enacted which is ^ 
for the protection of the family, and it should be of such a 
nature that the family cannot be deprived of its protection. 
In this connection we call your attention to the fact that fre- 
quently exemption laws are practically rendered worthless on 
account of red tape to be gone through with by the party 
claiming exemptions. The homestead should be absolutely 
exempt, and no waiver, whether by mortgage or otherwise 
permitted., and nothing should be required to be done on the 
part of the homesteader. It should not be ^abject to seizure 
by any process, either legal or equitable. The extent of 
the homestead should not be excessive, but should be suffi- 
cient for a home. 

Personal property, to a reasonable amount, should be 
exempt, and tlie debtor should be permitted to select the 
same in articles to be designated by him, subject to a correc- 
tion of .value in the event his valuation should be less than the 
real value of the propert}^ He should be permitted to point 
out the articles to the officer serving the process, and the offi- 
cer should take a description of the property and make his 
return on the process, showing the property selected as 
exempt. 
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We realize that there are many opinions an the question 
of exemptions, some contending that if exemptions may be 
'waived it will enable the owner of the property to fre- 
quently take advantage of opportunities, but on the whole 
we think the theory is not correct, because experience teaches 
us that a majority of such undertakings result in failures. 

SECURITIES BY MORTGAGE. 

This should be what the name purports. Ample provi- 
sion should be made to protect them so as to give them as 
high value as possible, and penalties for giving mortgages on 
, property not owned by the mortgagor should be provided, giv- 
ing sufl&cient latitude to punish the offender. 

We are inclined to think that a man who gives a mort- 
gage on property that he does not own, or gives a mortgage 
upon property already mortgaged, should be punished for 
the crime he commits, and as an example to others of a simi- 
lar disposition. 

Mortgages should be recorded in the county where the 
property is located, and if located in several counties, should 
be recorded in each of those counties. 

STATUTE OF LIMITATION. 

This question has given a great deal of trouble, especially 
in all new countries. We recognize the fact that actions ought 
to be brought within a reasonable time, but on the other hand, 
we believe that a man should be made to pay his honest debts. 
Upon written contracts we believe that a ten-year limitation 
is one that would meet the circumstances of our new State. 
From our personal knowledge we know that it too frequently 
happens that debtors abscond from other states, sow their 
wild oats in the far West, never being at a place long enough 
to be located, and after several years discover the real place 
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to spend the balance of their lives. Finally they are located 
here; but after the statutes of limitation have barred the 
action.- Provisions should also be made that statutes of limi- 
tations should not run against persons who leave other states 
and come into our new State, unless the statutes of limita- 
tion of the state from which they came had already barred 
the action. 

We think that on open accounts the statutes should not 
exceed three years, but some provision should be made to pro- 
tect the creditor against absconding debtors, as on written 
contracts. 

BANK CHECKS. 

We think there should be a provision whereby checks oi; 
banks should be an assignment pro tanto from the time they 
are presented for payment, provided the mone|\' is there to 
pay the check. It too frequently happens that a party giving 
a check immediately wires or writes the bank not to pay it, 
and the holder of the check cannot recover the money from 
the bank, neither can the bank pay the money to the holder of 
the check and charge it against the account of the drawer af- 
tej" notice not to pay. The banks, of course would be inclined 
to oppose such a law, but we think it would eventually bene- 
fit the banks, because in that event if the man had the money 
in the bank and gave a check, he would soon learn that he 
had no right to countermand the payment, and if the bank 
paid the check with notice notice to pay, it could charge it 
against his account. 

Respectfully submitted, 
WILLIAM T. HUTCniNGS. 
JESSE J. DUNN. 
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LAW REPORTING AND DIGESTING 



Mr., President and Gentlemen of the Oklahomarlndidn Terri- 
tory Bar Association. 

Your Committee submits the following report on the 
general subject of reporting, and, referring to reports out- 
side of our local jurisdiction, we recommend the approval of 
that part of the Committee on Law Eeporting and Digest- 
ing adopted by the American Bar Association at St. Louis 
in 1904, which reads as follows: 

"It is important that the rapid increase in the vblume 
of reports should be checked, and that it is desirable that 
opinions which merely discuss matters of fact or reaffirm 
without modification obviously well settled points of law 
should not be reported/' 

The present system adopted by some law publishers of 
publishing every final opinion handed down, thereby piling 
up volume after volume to be forced upon the lawyer with- 
out regard to usefulness or value, should be thwarted in some 
manner. To stop this rapid increase in the volume of re- 
ports is not a question with which the recommendations or 
resolutions of a Local Bar Association will have much to do. 

Diiferent States have adopted different plans of report- 
ing, and in view of the fact that we are all expecting Con- 
gress to do right in the near future, and grant us statehood, 
your Committee thought this Association would probably ex- 
pect it to make some recommendation concerning the system 
of reporting to be adopted when Congress does the "desired.'^ 

We recommend that the publication and sale of the 
reports of the Supreme Court should not be permitted to bo 
come the subject of profit by private individuals or corpora- 
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tions. Each opinion handed down by the court of last re- 
sort, or each volume of reports, should be copyrighted by 
the State and the reports published by the State. 

The size of the volumes of the reports should be regula- 
ted by Statute. One copy of each volume should be fur- 
nished each member of the Bar in the State at cost of publi- 
cation. ,The price to be charged persons who are not li- 
censed attorneys within the State, and thope outside the* State 
should also be regulated by Statute. 

Provision should be made for the publication of suffi- 
cient reports to enable the state librarian to exchange with 
each of the States in the Union and such other English 
speaking jurisdictions as may care to exchange their reports 
for ours. 

The reports should be compiled by the Supreme Court 
Eeporter, elected by the people, and he should be a lawyer 
with no less than ten years active experience. 

Each published opinion should contain a clear and 
concise statement of the facts of the case. Following the 
statement of facts there should be set out the salient points 
of the briefs of counsel for the respective parties^ including 
the cases cited. 

The opinion of the court should be carefully paragraphed 
and indexed on the margin in such a manner as to afford the 
greatest convenience in referring to the desired part of the 
opinion. 

The syllabus of the case should be written by the official 
reporter under tlie direction of the Court and we are of , 
the opinion that each subdivision of the syllabus should bo 
annotated. The reports should be kept up to date. The re- 
porter should be paid an annual salary, sufficient to attract 
the attention of a man capable and willing to do this work. 

The expense and burden incident to the publication of 
opinions which deal principally with questions of fact and 



\ 
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serve no useful purpose to the bar generally should be guard- 
ed against. It is the opinion of tiie Committee that the law 
should require the Judges of the Supreme Court to designate 
what opinions should be officially reported and what ones 
should not be officially reported, such designation to be made 
by the full bench, the Judges to keep in mind the nature and 
character of such opinions and their usefulness to the bar. 
This may, by some, be regarded as a dangerous course, for 
the decisions of the courts make the law in their jurisdiction 
and are precedents, whether reported or not. We believe, 
however, that it is safe to let the Judges of the Supreme Court 
determine whether an opinion handed down by it is one that 
deals principally or wholly with questions of fact, or reaffirms 
some well established principle of law, or is one in which the 
bar of the State may be generally interested and benefitted 
thereby. 

The title of all cases of which the official opinion is not 
to be published should be placed in an appendix to the cur- 
rent volimie, and be followed by a brief statement showing 
that the facts bring the case within the announced rule of a 
former opinion of the court, giving the title of the cause and 
where reported. 

It might be well for the Judges simply to indicate, 
though not decide, that their opinions should or should not be 
officially reported, leaving that question to the Eeporter. 

The Appellate Court should keep in miiid that it is the 
law in which the public is interested, and not general dis- 
sertations on questions of fact or topics merely suggested by 

the ca^. 

Respectfully submitted. 

John H. Hosier. 

T. J. WOMACK. 



ITn flibemoriam 



CALVIN LUTHER HERBERT 



Calvin Luther Herbert was born in Hardin County, 
Tenn. on the eighth day of October, 1858. When a boy 
his father removed to Denton County, Texas. Lute, as 
he was always affectionately called by his friends, was ad- 
mitted to the bar soon after arriving at his maturity. 
He moved to Montague, Texas a few months later and 
engaged in the practice of law there until 1889, when he 
opened a law office in Muskogee, Indian Territory. In 
the summer of !I890 he removed to Ardmore, Indian Ter- 
ritory, where he continued to practice law until the day 
of his death. 

He was truly a great lawyer, and during his entire 
career enjoyed the entire confidence and undivided good 
will of the Courts and the bar. He was particularly 
strong in the preparation of legal papers and as a coun- 
selor his pleadings were models of clearness and com- 
prehensive brevity. He always went to the bottom of 
every subject which he investigated and his opinions 
were always received with the greatest respect. In fact, 
it is not too much to state that he was without a superior 
as a civil lawyer. In this department of the law he stood 
upon an equality with the best. His conduct towards 
his brother lawyers was courteous and always absolutely 
fair. He was fidelity itself to his clients, giving them 
his best efforts and the services of a splendid intellect 
and great learning. 

Personally he was the soul of honor and the embod- 
iment of the highest order of courage. His life was an 
example worthy of imitation. ' God never made a whiter 
soul than that of our friend and legal brother, Lute Her 
bert. His untimely death was not only an irreparable 
blow to his family and personal friends, but it was a 
great public calamity. The bar, the bench, and the en- 
tire Territory neecl such men as Lute Herbert. Since 
he has been taken from us and, as we believe, called to a 
better life and a higher sphere of labor, we can onl3^ 



with bowed heads and bleeding hearts, deplore our loss 
and express an appreciation of his great worth and hi^ 
pure and exalted character. 

HENRY M. FURMON. 
W. A. LEDBETTEE. 

L. L. DOLMAN. 



HON. GEORGE S, GREEN 

On May the 19th, 1905, at his home in Guthrie, Okla^ 
homa, George Stewart Green, a member of the Bar of Okla- 
homa Territory, died after an illness extending through the 
proceeding six months. 

He was bom near Kenton, Ohio, December 16th, 1845, 
being tbe son or Shepherd Green and Mary Fisher Green. 
His early life was one of earnest labor, and in early manhood 
he volunteered as a soldier in the Federal Army where he 
served through the Civil War. 

He was admitted to the Bar at Manhattan, Kansas in 
1870, was County attorney of that County for the succeeding 
three years, and from 3881 to 1889*, was a member of the 
Kansas Legislature, serving in both branches. 

In 1890, he was appointed one of the Supreme Court 
Commissioners of the State of Kansas and served until the 
abolition of that tribunal ,being also during that tinie a 
Lecturer in the Kansas University Law School. 

Judge Green came to Guthrie in 1893, and was there- 
after, until his last illness, a very active practitioner in this 
Territory. He was prominent in Masonic work and in 
religious movements. 

He was a loving husband and father, an exemplary 
. citizen and an upright jud^. In his death the Bar of this 
Territory, loses one of its brightest minds, one of its best 
examples and most faithful workers. 

No tribute is too High for such men, such lawyers or 
such Citizens. 

FRANK DALE. 
JOHN SCOTHORN. 
A. J. BIDDISON. 

Committee. 
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REPOitT OF TREASURER 



Shawnee, Okla., March 7, 1906. 
To The Oklahoma & Indian Territory Bar Association : 

As treasurer of the Oklahoma and Indian Territory 
Bar Association, I beg to submit the following report of 
the proceedings of this office since the date of my last 
report, February 8th, 1905, to this date. 

RECEIPTS. 
Feb. 8th, 1905, Balance on hand as per last re- 
port $197.50 

Fjeb. 8th, 1905, Dues from Members 770.00 

Feb. 8th, 1905, Bece^ed of E. J. Fannin, Treas- 
urer of I. T. Association 68.53 



Total $1,036.05 

EXPENDITUBES. 

Aug. 17, 1905, To C. H. Woods, $ 4.00 

Sep. 27, 1905, To Shawnee Printing Co. .:.... 2.50 

Sep. 30, 1905, To H. A. Basham, postage, 5.50 

Oct. 2, 1905, To C, H. Woods, express and postage 10.15 

Oct. 10, 1905, To C. H. Woods, postage .... 10.00 
Dec. 18, 1905, To C. B. Robertson, records for 

Treas .95 

Dec. 27, 1905, To Hotel Threadgill, banquet. . 552.40 

Jan. 13, 1906, To C. H. Woods, postage, 10.82 

Jan. 13, 1906, To Margueritte Wesley, steno- 
grapher, 11.30 

Jan. 13, 1906, To H. V .Pratt, stenographer,. . 30.00 

Feb. 8, 1906 To F. H. Kellogg, postage, 10.00 

Feb. 13, 1906, To Grace Carlton, stenographer 8.50 

Feb. 13, 1906 To stationery 2.25 

Feb. 13, 1906, To H. A. Basham, Treasurer, post- 
age, 10.00 

Mar. 6, 1906, To State Capital Printing Co.. . 342.30 



Total expenditures, $1,010.67 

Balance on deposit in Shawnee National Bank 25.38 



Total $1,036.05 
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RESOLUTION ON STATEHOOD 



To the Congress of the United States: 

At , a meeting of the United Bar Association of 
the territories of Oklahoma and Indian Territory, held 
at Oklahoma City December 21st and 22nd, 1905, it was 
unanimously resolved: "That it is the sense of this As- 
sociation that an enabling act admitting Oklahoma and 
Indian Territory as one state should be passed by Con- 
fess at the earliest practicajble moment of the present 
session/^ ffl 

Thereupon the Chair appointed the undersigned Com- 
mittee to transmit such resolution to Hon. B. S. McGuire, 
delegate, with a request that he place the same before the 
Senate and House of Eepresentatives at Washington. 
J. E. KEATON, 
JlSrO. H. BURFORD. 
L. G. PITMAN, 
HENRY M. FURMAN, 
FRANK DALE,^ 
! Committ e. 



CONSTITUTION AND BY-IAW$ 



Article 1. This association shall be known as "The Bar 
Association of Oklahoma and Indian Territory" until such 
time as these territoi'ies are admitted as a stato, whereupon 
the Association shall' take the' name of the state. Its object 
shall be to advance the science of jurisprudence, promote the 
administration of justice, and, in the enactment of wise 
aad useful legislation, uphold the honor of the profession of 
the law, and eneonrage cordial intercourse among the 
members of the Oklahoma and Indian Territory. Bars. 

QUAIJFICATION FOR MEMBERSHIP 

Article 2. Any person shall be eligible to membership 
in this association who shall be a member in good ctandmg 
of the Bar of Oklahoma or Indian Territory and who shall b^ 
nominated as hereinafter provided. ^ 

OFFICERS A^^) COMMITTEES. , ' ' \ 

Article 3. The following officers shall be elected at eacli 
annual meeting of the Association for the year ensuing: A 
president, (the Siime shall not be elected president two years 
in succession) ; one vice-president from each judicial dis- 
trict of the territories; one secretary; one treasuter;.a gen- 
eral council consisting of seven members to be elected ; an. 
executive committee which shall consist of the president, 
the retiring president, the treasurer, the secretary and four 
members to be elected, and the president shall be the chair- 
man of the committee. 

The following committees shall be annilally appointed by 
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the president for the year ensuing, and shall consist of five 
members each: 

On Junspradence and Law Reform. 

On Judicial A dm inistration and Remedial Reform. 

On Legal Edneation and Admi^»ion to the Bar. 

On Gommeicial I^w. 

On Pnblications. 

On GrieTances. 

On Law Bepoiting and Digesting. 

On BanqnctBL 

A majority of those members of any committee, who 
may be present at any meeting of the committee, shall con- 
i^tnte a qnomm of such committee for the purpose of 
siich meeting. 

The vice-president for each judicia) district, and not 
ftss than two oth^ members from such district, to be an- 
U^ually elected, shall constitute a local council, for such dis- 
trict, to which shall be referred all applieati^ms for member- 
ship therefrom. The irlce-president shall be, ex-officio, chair- 
man of snch Gonncil. 

) A committee of three, of whom the secretary shall always 
be one, shall he iqfypointed by the president at eaeh annual 
meeting" of the association, whose duty it shall be to report 
to the nert meeting flre names of all members who shall 
have died, wiflt sndi notices of them as shall, in the discretion 
of the committee, be proper. 

It shall he the ^Snty <©t the vice-president from each 
district to report the death 'of members within the same to 
the said committee. 

KTJSCnON OF MEMBERS 

Article 4. All nominations for membership shall be 
made by the local council toJ the district, to which the p?r- 
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sons nominated belong. Such nominations most bj trans- 
mitted in writing to the chairman of tiie general council 
and approved by council^ on vote by ballot. 

The General Council may also nominate members fiom 
districts having no local council, and at the annual meeting 
of the Association in the albsence of all members of the local 
council of any district; Provided. That no nomination shall 
be considered by the General Council unless accompanied by 
a statement in writing by at least three members of the As^ 
sociation from the same district with the person nominated, 
or, in their absence, by members from a neighboring dis- 
trict, to the effect that the person nominated has the qualifi- 
cations required by the constitution and desires to become a 
member of the Association and recominending his admis- 
sion as a member. 

x\ll nominations thus made or approved shall be re- 
ported by the council to the Association, and all whose 
names are reported shall thereupon become members of the 
Association : Provided, That if any member demand a vote 
upon any name thus reported, the Association shall there- 
upon vote thereon by ballot. 

Several nominees, if from the same district, may be 
voted for upon the same ballot ;and in such case placing the 
word "Xo" against any name or names upon the ticket shall 
be deemed a negative vote against such name or names, and 
against those only. Five negative votes shall sufiice to de« 
feat an clecfion. 

MEMBERS 

x\rticle 5. All members of the Oklahoma and Indian 
Territory Bar Association at the time of adopting this Con- 
stitution, and all persons elected by them at the meeting at 
which this Constitution is adopted, riiaU become members 
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of the Association upon payment within > flirty days from 
the date of this Constitution, of the annual dues for the cur- 
rent year herein .provided for. 

BY-LAWS 

Article 6. By-laws may be adopted at any annual 
meeting of the Association by a majority of the members 
piresent. It shall be the duty of the Executive Committee 
without delay, to adopt suitable by-laws, which shall be in 
force until rescinded by the association. 

DUES. 

Article 7. Each member shall pay Five Dollars to the 
treasurer as annual dues, and no person shall be qualified 
to exercise any privilege of membership who is in default. 
Such due=? shall be payable in advance, and ^*a'lure to pay 
same for a period of ninety days after tha first of January 
of each year shall suspend such delinquent members.. Mem- 
bers shall be entitled to rece've all publications of th'3 As- 
sociation frcb of charge. 

ANNUAL ADDRESS 

Article 8. The president shall open each annual meet- 
ing with an address, in which he shall communicte the most 
noteworthy changes in statutory law on points of general 
interest made in the territories, and by congress affecting 
the territories of Oklahoma and Indian Territory, during 
the preceding year. 

ANNUAL MEETING 

Article 9. This Association shall meet annually, at such 
time and plac^ as the Executive Committer may select, and 
those present at each me?ting shall constitute a quorum. 
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AMEN^DMENTS 

Article 10. This constitutioti may b? altered or 
amended by a vote of tbree-fourths of the members prosent 
at any annual meeting, but no such change shall be made at 
any meeting at which less than twenty members are preset t. 

ENDORSEMENT 

Article 11. This Associat'on or any officer shall not 
endorse any person for any office, whether political or other- 
wise nor shall any officer, as such officer, unless he has been 
duly authorized by regular action of this Association in an- 
nual sossion, commit this Association to any governmental 
policy. I 

NOMINATIONS. 

Article 12. Immediately after tl e adoption of t^is Coi:- 
stitution, the Chair shall appoint a committee of six, three 
from each territory, who shall report upon the applications 
for new members nnd who shall also act as a 'committee for 
iiie purpose of nominating officers of this Association for 
the ensuing year; Provided. That it shall hereafter be the 
duty of the General Council to nominate officers. 

Article 13. Wherever the words "Oklahoma Territory^^ 
or "Indian Territ^ry^^ or the word "Territory or Territories" 
occur when statehood is secured the name of the state shall 
be substituted therefor as the sense would dictate. 
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